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The Rule of Law: A Very Short Introduction








VERY SHORT INTRODUCTIONS are for anyone wanting a stimulating and accessible way into a new subject. They are written by experts, and have been translated into more than 45 different languages.

 The series began in 1995, and now covers a wide variety of topics in every discipline. The VSI library currently contains over 750 volumes—a Very Short Introduction to everything from Psychology and Philosophy of Science to American History and Relativity—and continues to grow in every subject area.
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Preface

This is a very short introduction to an important yet nebulous idea. Politicians, judges, and citizens commonly use the phrase “rule of law” to describe something good flowing from a legal system. What precisely that good is often goes unsaid. Talk of the “rule of law,” rather, tends to reflect starkly different hopes for a legal system. In many instances, if not inevitably, that aspiration centers on law acting as a constraint on power, especially the nation-state’s fearsome authorities. Rule-of-law talk hence emerges in moments at which a legal system seems under strain. The United Kingdom, for example, experienced such strain during debates over Brexit. The United States, in contrast, had one rule of law “crisis” after the terror attacks on September 11, 2001, and a second due to the efforts of former president Donald Trump to remain in office after losing a democratic election. Yet there is widespread disagreement on what state abuse the rule of law forestalls. This disagreement starts within an Anglo-American legal tradition. It then spills out globally. Given its breadth and diversity, it is tempting to dismiss the ensuing debate as the empty chatter of governing elites from the DC Beltway to Beijing.

The question posed by this book is what would be lost if all talk of the rule of the law was rejected as hollow. Consider the events of September 2022, when Iranian women took to the streets protesting their arbitrary and despotic handling by the so-called morality police. Their complaint, at the core, reverberated in terms the rule-of-law tradition provides. Without that tradition, however, would their plight have been less legible and urgent? Does talk of “human rights” or “democracy” offer a complete substitute for the “rule of law”? Or does the latter capture something distinctive about the misuse of state power that other terms miss? Beyond Iran, the early twentieth century has been a period of sharp, destabilizing spasms as a result of terrorism, macroeconomic crisis, pandemics, autocratic populism, and climate change. Even in the historic homelands, the rule of law (however understood) is seen as being under pressure. For better or worse, this means that deciding on whether the rule of law matters, and if so how, is no longer the preserve of lawyers, scholars, and judges. It is a problem for us all.

The modest aspiration of this little book is to help readers understand whether, how, and why the rule of law might still matter to them in this turbulent moment. While I refrain from endorsing a particular understanding of the rule of law, I hope what follows is a fair-minded mapping of the historical heft and present difficulty of that term.
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Chapter 1

Why does the rule of law matter?

The phrase “rule of law” started to be used widely at the end of the nineteenth century within the work of English jurist Albert Venn Dicey. In the tradition that Dicey seeded, “rule of law” is used to describe a legal system in good working order. It is an explicitly evaluative term. It thus carries a moral charge. To be more precise, it reflects a judgment on how a legal system ideally would work, and what it ideally should do. As such, the English language tradition of thinking about the rule of law overlaps with, while also taking distinct turns from, several other intellectual traditions. These include similar traditions in German thinking about the Rechtsstaat and French reflection on L’État de droit. This short book isolates and examines the genealogy of English-language debate centered around the phrase “rule of law.” It addresses the distinctive ethical contribution offered by this phrase, largely setting aside how the same questions are framed and resolved in other traditions.

Is there a common thread to the rule-of-law tradition beyond its ethical character? A core rule-of-law aspiration is that law can and should constrain how power is flexed, especially by the state. Yet how or when this happens is disputed and murky. Disagreement persists, for example, as to whether the rule of law is a matter of “how” law is used, or “why” it is deployed. People with profoundly different moral commitments and beliefs can and do hoist the rule of law as a banner—or swing it as a cudgel. Such disagreements, however, do not undermine the rule of law’s relevance. To the contrary, they show that the rule of law can still be deployed as a way of framing and evaluating the substantive moral ends of law and legal systems. It is, in that sense, akin to the word “justice,” which offers an indispensable, and so necessarily vague, platform for making moral claims of society at large.

One reason for disagreement is that “the law” itself is a very complex social practice. A modern legal system is inevitably a blend of statutes, a “common law” created by judges in lines of cases, regulations issued by the executive, and widely shared precepts and social practices. The rule of law might pick out only some of these modalities as particularly important. Law is also usually viewed as distinct and autonomous from other bodies of rules, such as social mores or religious dictates. At the same time, it is supposed to be comprehensive in reach and supreme over the other bodies of rules within a given nation. A modern legal system also has many moving parts: there are formal legal institutions, such as legislatures, courts, and officials; there are received wisdoms and age-old customs; and there is often tacit knowledge about the way things should be done. All these can be assembled in different ways. But a common assumption in talk of the rule of law is the existence of a single standard, applicable across all this variation. Is that demanding assumption, which often goes unnoticed and undefended, viable though? Or do different legal systems, which are made up of different sorts of institutions, embody different versions of the rule of law?

Uncertainty about what the rule of law means only grows upon an examination of how the phrase is used in practice. It is not only on the lips of those protesting unjust and arbitrary violence around the world. It also figures centrally in many authoritative statements about legal systems today. A survey of such usage quickly uncovers startling and unlikely bedfellows. The rule of law, it would seem, has only friends, but no enemies.

The phrase “rule of law” figures prominently in British law. When the United Kingdom enacted the Constitutional Reform Act in 2005, the UK Parliament opened it by affirming “the existing constitutional principle of the rule of law” and “the Lord Chancellor’s existing constitutional role in relation to that principle.” The Lord Chancellor is appointed by the monarch to head the Ministry of Justice and the English judiciary. He or she takes an oath to respect the rule of law and the independence of the judiciary. But no definition of the rule of law is to be found in a parliamentary enactment.

Talk of “the rule of law” as a distinct ideal, which no other phrase can convey, has spread well beyond the English-speaking world. Consider two events from 1997. That year, then World Bank president James Wolfensohn gave an oft-quoted speech on the rule of law. He called for every government seeking the bank’s aid to have “a comprehensive legal system that is effectively, impartially and cleanly administered by a well-functioning, honest and impartial judicial and legal system.” Both the World Bank and the International Monetary Fund thereafter placed greater weight upon, and fatter wads of cash behind, the “rule of law” plank of their programming. This new concern embodied an influential understanding of how to count as a respectable nation-state in the post–Cold War order then coming into view. In addition, in 1997 president and party general secretary Jiang Zemin persuaded the Fifteenth Party Congress of the Chinese Communist Party to embrace the rule of law as “the basic strategy employed by the Party in leading the people.” Two years later, Jiang secured a change to Article 5 of China’s 1982 Constitution, which was amended to say that the country was governed “according to law” as “a socialist country under rule of law.” Over the following decade, post-Soviet nations also engaged in constitutional change invoking the rule of law. Hungary, for example, signaled its exit from Communist rule with a new constitution promising a new “independent, democratic State under the rule of law.”

Few modern captains of state fail to doff their hats to the rule of law. Yet can a single phrase retain a cohesive meaning after enduring embraces so numerous and so promiscuous? Once a term or phrase has been unconditionally claimed by the UK Parliament, the Chinese Communist Party, and the World Bank, is there anything of common substance left to it? Or has the rule of law been reduced by its success to hollow and meaningless cant?

The stakes of the rule of law

The rule of law can be scrutinized from the other side of the telescope—from the vantage point of those who bear it or benefit from it. Despite its slipperiness, the notion of the rule of law as some kind of demand upon law and the legal system has real-world stakes. For many ordinary people, there is a sense that the term “rule of law” picks out something that is a necessary foundation for a stable, orderly life. That is, if you ask them whether the rule of law matters, they will recognize that it does, even if it is hard for them to define. It characterizes a situation in which they can plan and execute the long-term projects involved in family, work, and friendship. In this sense, the rule of law seems in profound contemporary peril along several fronts. The early twenty-first century has been characterized by a cascade of shocks, including terrorism, wars, pandemics, climate change, democratic erosion, and global macroeconomic crisis. Sharp ideological conflict over the basic terms of political life persists. Just one such shock can undermine a legal system, robbing people of the benefits of the rule of law. So the contemporary moment can plausibly be understood as a plurality of overlapping rule-of-law crises. At the very moment legality rhetoric seems most vacuous, it also seems most needed.

For better or worse, the default modern vehicle for producing legality is the nation-state. For many, the rule of law fails simply because their state fails. State-building efforts by wealthy Western coalitions in both Afghanistan and Iraq, for example, notoriously faltered in the early twenty-first century. Despite enacting a provisional constitution in 2011, and forging a federal government in 2012, the Somalian state has struggled against al-Shabaab and the separatist Somaliland movement. These examples are prominent, but not unique. In 2008, a UN study calculated, no less than 51 percent of the globe’s populace lived in “failed, weak, or fragile” states. Religious or tribal rule at times fills the gap. But few perceive statelessness as anything less than a wholesale rule-of-law failure. The question of “state-building”—i.e., creating functioning legal offices from the ground up—is hence related in an important way to the rule of law. But the failures of Afghanistan and Iraq, despite massive influxes of international assistance, point to the fact that the practice and theory of intentional state-building is at best uncertain. The lingering haze from ordinance above Kabul and Baghdad suggests that we still know too little to offer confident prescriptions.

A violent anarchy can also provoke the state into its own, extralegal violence. This strains the rule of law in a second way. Consider recent experience in the Philippines. In 2016 then new president Rodrigo Duterte declared that he would respond without mercy to a tide of drug-related, violent crime. Brushing aside concerns about legality, he contended that “sometimes the rule of law becomes a stupid proposition.” His approach to policing was simple: demand surrender, and if no compliance followed, “[s]hoot them dead.” By March 2019, the Philippine police reported that they had killed some 29,000 suspects, many in anti-narcotics operations, during the Duterte presidency. Duterte’s “shoot to kill” policy, and his comments on crime, created a sense that police officers had near unlimited discretion to use violence against a civilian population. Violence could be used on a whim, without regard to its cost for bystanders or its benefits to crime control.

A third sort of crisis in the rule of law unfolds within the seemingly peaceful polity. It can happen when a tide of democratic enthusiasm hits the ordinary guardrails of politics. This sort of conflict becomes more likely when leaders claim a “populist” mandate to speak for the people against so-called elites. Such a conflict arose during the tortuous series of political and legal battles following the UK’s 2016 referendum on leaving the European Union. In August 2019 Prime Minister Boris Johnson advised Queen Elizabeth II to suspend Parliament for roughly five weeks. To his political opponents, Johnson’s prorogation (as this is known) was a transparent dodge to swerve around parliamentary scrutiny of his Brexit plans. To his defenders, it was a judicious exercise of prime ministerial prerogative to cut a Gordian knot blocking British politics. A judicial challenge to the suspension duly came. In September 2019 the UK Supreme Court ruled unanimously that Johnson’s suspension was “outside the powers of the Prime Minister,” and so null and of no effect. Opinion was starkly divided: Brexit’s advocates, including the emeritus Oxford don John Finnis, contended that the court’s decision to order Parliament back in session was an unprecedented intrusion of the judiciary into democratic politics. An early proponent of proroguing parliament in the popular press, Finnis contended that the court’s ruling was “a threat to the rule of law.” To those more sympathetic to the prospect of continuing EU membership, the court’s ruling was “entirely a victory for the rule of law.” Anything less, they suggested, would have been a “dereliction” of the court’s duty. What’s important here is not who is correct. Rather, the point to stress is the way that debate about the UK Supreme Court’s ruling was in effect a debate about what the rule of law demanded.

A fourth sort of challenge to the rule of law has a different gravity. It arises when a government pauses the ordinary operation of its legal system to address a perceived emergency or crisis. The laws that empower official action remain in effect. Rules that restrain the state, however, fall away as officials use their practical power in wide-reaching, novel, and potentially illegal ways. What ensues can encompass just a few people. Or it can blanket an entire population. Well-known examples of the first come from the so-called war on terror. Terrorism suspects after the September 11, 2001, attacks were detained outside the ordinary processes of the law in places such as HM Prison Belmarsh in the United Kingdom and the US naval base at Guantánamo Bay, Cuba. When Lord Johan Steyn derisively called that Cuban prison a “legal black hole,” he captured the gist of the rule-of-law complaint about such severe and targeted derogation.

The second scenario is illustrated, according to libertarian critics, by coercive elements of the governmental responses to the COVID-19 pandemic. Lockdowns and mask mandates were criticized as species of tyranny. In one country in particular, the pandemic emergency also became a pathway for unraveling democratic institutions. In May 2020 the Hungarian parliament voted to allow its premier, Viktor Orbán, to rule by decree for an indefinite period. When the legislature ended the state of emergency two months later, it did not withdraw the premier’s newly-minted “extraordinary and unlimited government powers” to rule by decree. One commentator characterized the presidential decree powers that permanently ensued as “a violation of the most basic idea of the rule of law: that no man should be above the law.”

In each of these four situations, it could plausibly be argued—and indeed was argued—that the rule of law was in mortal peril. It is not at all clear that those affected could even have articulated their moral critique without invoking the rule of law, or something very like it. But at the same time, it is quite plain that these situations all involved very different stakes. The law played quite a different role in Manila, Budapest, and London. Not all these situations were characterized by an absolute absence of law. Despite Lord Steyn’s strong condemnation, even prison facilities such as Guantánamo Bay rest on a web of treaties, contracts, statutes, and regulations. The alleged threat to law also arose from different corners. In Somalia, it was private violence. In Manila, it was the state’s guns and jackboots. In London, it was (depending on your perspective) a bejeweled jurist or a mop-topped populist prime minister. And in Budapest, it was a legislature conniving with a self-proclaimed illiberal leader. How then can a single phrase, “the rule of law,” encapsulate all these situations? Is it a virtue, or a vice, that the rule of law, seemingly without strain, can be bent to fit all these different scenarios?

The breadth of the rule of law makes it an essential tool of praise or criticism. But its very capaciousness makes it an exceptionally hard idea to pin down. A central challenge in thinking about the rule of law involves pulling out a common thread that can link together the diversity of cases.

Defining the rule of law

How then do we make sense of the rule of law? To begin with, it is necessary to recognize a difficult threshold issue. Common usages of “rule of law” obviously rely on some idea of what counts as “law” in the first place. But the project of defining what counts as law is in fact quite a challenging one. Social ordering through general rules takes many forms across different societies. It is not always clear when the label “law” is apt. Take the case of Amdo, the historically Tibetan region in what is now Qinghai Province of China. Nomadic tribes there settled disputes in formal gatherings, invoking arguments about injury and status while haggling over appropriate compensation without the benefit of an authoritative written text. Is it merely narrow-minded to say there was no law at stake there? Scholars disagree. Certainly, the mere fact that what the nomads of Amdo do is different from what happens at the Old Bailey in London or at the US Supreme Court in Washington, DC, ought not alone disqualify them from the coverage of the term “law.” Indeed, drawing a sharp boundary around the category of law often reflects a choked parochialism.

There is a second and related threshold problem: The “law” might be defined in a way that overlaps with demands imposed by the rule of law. But if “law” and the “rule of law” mean the same thing, how can the latter be used as a term of evaluation and as a basis for blame or praise? Surely a complaint about the rule of law would just boil down to the factual claim that there was no law at work. The problem comes into focus if law is defined as a set of guiding commands characterized by clarity, stability, and publicity, and the rule of law is understood in terms of those same qualities. Another possibility is that law could be defined in a way set forth by the twentieth-century British legal scholar H. L. A. Hart. According to Hart’s influential theory, a legal system exists only if there is a class of officials who abide by a set of fundamental criteria about what counts as law. If we define the rule of law in terms of rule-following by officials, there is a sense in which its existence tautologically follows from Hart’s definition of a modern legal system. So there are a couple of ways in which the concept of law and the definition of the rule of law might be taken to overlap in whole or part.

But starting off with a pair of overlapping understandings of law and the rule of law invites confusion. It might shut down the project of evaluating law, rather than just describing it. It also does not enhance understandings of the many ways in which the rule of law is used in practice as a label assigning praise or blame. Perhaps reflection about the rule of law will lead to a conclusion that no such overlap exists. Or else, perhaps if there is an absence of the rule of law, we should not talk of a flawed legal order. We should instead concede that there is no law at all. (This does not, however, fit cases such as Johnson’s prorogation or Orbán’s decree power.) But, at least to start with, it is useful to distinguish between the description of law or a legal system, on the one hand, and the evaluative standard labeled the “rule of law,” on the other.

The best way of exploring the ideal of the rule of law given these concerns is to start with some core cases of the term “law” in action, and then ask what it would mean to apply the “rule of law” to those facts. A common trait of the law in action in the debates about the Philippines, the United Kingdom, and Hungary is simply this: there is an official action by a modern national state or one of its component parts, whether by legislation, regulation, or sheer physical force. The rule of law is, as the term is applied in this context, a way of evaluating such action. Or else the rule of law could be applied to demand action by the state. It can thus be wanting when the state recedes completely and fails to check violent official behavior. Or else it is implicated when the state uses certain tools but not others. State law takes many forms. Law is at work in Johnson’s suspension of Parliament and Orbán’s pandemic degrees. It is also at stake when judges exercise their discretionary authority. It was in play, for example, when Brazilian judge Alexandre de Moraes ordered the arrests of eight prominent businessmen based on their heated WhatsApp messages just before the October 2022 presidential election. The differences between these forms need not overly detain us now. But it is worth noting that different accounts of the rule of law might suggest a reason for preferring one form over others.

If the core case in which the rule of law is in play involves the state, does the rule of law have nothing to say about powerful private actors? The failed state dishonors the rule of law by its inaction. What then of the injuries received by a person beaten by their intimate partner? Should the idea of the rule of law extend to cases of private violence where the state could, but does not, intervene? Very plausibly, a description of the rule of law that omits such cases has a misogynistic tilt, because it fails disproportionately to reckon with women’s lived experience of violence in particular. Another possibility of concern is that powerful private actors may simply bend statutory law to their preferences. For example, in 2021 the social media company Facebook decided to counter the threat of regulation in Australia by shutting down its news feed in that country. Facebook rescinded its ban only after getting the Australian government’s assurance that the platform’s content moderation policies would not be “subject to forced negotiation.” It is surely plausible to ask whether Facebook’s action thwarted the rule of law in Australia without thinking that Facebook is itself a “state.” So the fact that state action lies at the core of rule-of-law thinking need not refute the possibility that peripheral cases involve capricious private power.

All that being said, there is still a good reason to start with the actions of a president, a legislator, a police officer, or a bureaucrat. These present the paradigmatic scenarios that have provoked debate about the rule of law. Extending the concept to other domains, where the state is absent, should happen only after we have understood the core applications of that idea.





Chapter 2

Seeding the rule of law

In an essay titled “Kafka and His Precursors,” the Argentinian fabulist Jorge Luis Borges assembled a slate of literary works anticipating themes and ideas later found in the novels and tales of the Czech writer Franz Kafka. These precursors, observed Borges, resembled Kafka. But otherwise they were quite dissimilar. The thread tying them together, explained the Argentinian, was called into existence only when Kafka put pen to paper. His work thus “modifies our conception of the past.”

Our debates today about the rule of law emerge from ideas seeded in ancient and early modern texts, in the works of the ancient Greek thinker Aristotle, the French aristocrat and proto-sociologist Charles-Louis de Secondat (known too as Montesquieu), and the English Whig thinker, political activist, and imperial administrator John Locke. Others could be added to the list. The Florentine diplomat Niccolò Machiavelli and the medieval English jurist Sir John Fortescue, for example, have also been conscripted into this camp of precursors. These thinkers did not use the phrase “rule of law,” but nevertheless are commonly perceived as its forebearers. Further, it has been common to suggest that early English legal texts, such as the Magna Carta, anticipate the rule of law. Anglo-American lawyers are especially fond of dwelling on that document, although not always in ways that reflect knowledge of its content or context.

In approaching all these older works, it is useful to keep Borges’s wisdom in mind. There is no single plumb line to drop from contemporary debates back into the past. Ancient and early modern writers had concerns quite different from ours. The societies in which they lived, and the earthly powers that worried them, are often alien to our experience. Most importantly, the landscapes of power, whether political or economic, are quite different now from back in the past. A modern state characterized by firm territorial control, deep bureaucratic reserves, and the ability to intervene and shape intimate facets of people’s lives emerged only in the late nineteenth century—well after these works were written. Capitalism, a system in which even the necessities of life are produced for profit-oriented exchange, was only an inkling in the early modern era. It did not shape the lives of any precursor rule of law theorist in the way that its neoliberal form deeply shapes our lives today. The ferociously globalized, finance-heavy, and crisis-prone modern world would have seemed fantastical if conjured in yesteryear.

Our problems are thus not necessarily the problems haunting earlier texts. If we find precursors of our rule of law in their work, we must be cautious before assuming earlier writers understood those ideas in the same way that we do. The gap is greatest with Magna Carta. A contract between monarch and barons is an oddly inapt forebearer for the rule of law, especially given the charter’s role in stabilizing English feudal relations. Its invocation is less historically acute than it is forelock-tugging deference to an imagined national story. But even when approaching the work of Aristotle, Montesquieu, and Locke, it is necessary to keep in mind the gulf between our world and theirs. We should, in Borges’s spirit, attend to suggestive intimations of our ideas. We should not seek an embryonic version of the rule of law ready to be plucked from history’s rich and loamy soil.

In particular, we do well to recall that all three writers addressed in this chapter, Aristotle, Montesquieu, and Locke, were engaged in philosophical projects distinct and alien from ours. Both Aristotle and Montesquieu were refining taxonomies of political regime types that they had been able to observe in their worlds. But they did so with different ends in mind. Aristotle may well have been preparing a specialized text for use in teaching at the Lyceum, a school in Athens. The polymath French aristocrat Montesquieu spoke to an international audience of scholarly peers interested both in politics and in what we would today call the natural world. He was alert to the environment’s shaping influence on human affairs, as well as to the ways in which political institutions could work differently under varying ecological conditions. In contrast to those reflective enterprises, Locke’s ambition was polemic. He was engaged in a high-stakes battle with a vision of divinely credentialed monarchy offered by King Charles I of England and Scotland, forcefully recapitulated in Sir Robert Filmer’s tract Patriarchia, on the behalf of a new, property-owning capitalist vision of society. Not one of these thinkers was trying to tease out law’s ideal role in anything like a modern society. We plunder the past at our peril. Perhaps it serves our present ends, but the hazards of misapprehension can never quite be dispelled.

Aristotle

Biography is not theory. But there is a little story about the Greek scholar Aristotle that might cast some light on his personal view of the law as a comprehensive regulatory system. In 323 bce the emperor Alexander died and the Greek city-states, including Athens, rose in general revolt against the Macedonian yoke. In this febrile moment, a charge of impiety was lodged against the teacher and scholar Aristotle, originally of Stagira but for decades a resident of Athens. Aristotle chose to flee Athens for the city of Chalcis on the nearby island of Euboea. With Socrates’s death in mind, he remarked that his flight had saved Athens from sinning a second time against philosophy—the first time, of course, being the trial and execution of Socrates. So much, then, for the binding moral force of law!

If Aristotle is the origin of our ideal of the rule of law, this little tale might lead us to anticipate something less than a full-throated endorsement of legality above all else. And so indeed it is. Fragments of Aristotle’s work can be, and are, picked out, shucked of context, and then paraded as evidence that he was the rule of law’s first paladin. More carefully read, however, his work is more ambiguous. Its force comes from the questions it stages, and the fraught choice between “rule by law” and “rule by men” (for it would be anachronistic and inaccurate to say “rule by people”) that it frames, rather than a single answer to that choice.

Aristotle’s surviving corpus of writing is only a portion of his original scholarly work. His most important comments on the role that law should play are to be found in his Politics. Two other texts, the Nicomachean Ethics and Rhetoric, contain some suggestive comments about the relation of law to justice. They contend, for example, that laws are more desirable than ad hoc decision-making, because they tend to be made after “long consideration” and reflection. But it is Politics that offers the most sustained, valuable reflection on what would come to be called the rule of law.

In ancient catalogs of classical texts, Politics is described as a “course of lectures.” It may also have been written for an audience beyond the Lyceum’s students. One of its core contributions is a taxonomy of what today might be called “constitutional” regimes, or, in the Greek, politeia. In this classification, Aristotle is concerned not just to clarify differences between various kinds of regimes that he observed. He also is interested in which politeia was to be preferred. Law enters in insofar as it relates to the deeper choice between regimes. The contrast between the rule of law and the rule of man is thus not staged for its own sake. Instead, Aristotle introduces it for the light it casts on the background choice among different politeia.

Aristotle’s taxonomy of politeia turns on who, and how many, govern. There are three main regime types. In a monarchy, the one rules. In an aristocracy, it is the few. And in a “polity,” it is the multitude. These are ideal types. Each describes a well-functioning politeia. Each also has a degenerate form. Respectively, these are tyranny, oligarchy, and democracy. Law enters the picture as Aristotle reflects upon the contrasts, and continuities, between these regime types. It is regarding the first form—monarchy—that he raises the quandary of “whether it is more advantageous to be ruled by the best man or by the best law.” The question is not easy for him to answer, even as applied to monarchy. Instead, his analysis shuttles back and forth evincing restless dissatisfaction about each potential resting point.

To begin with, he observes that it is foolish to be governed always with rigid written rules (the Greek is kala grammata). The use of a formula fixed in advance in writing means giving up on adaptability and flexibility. It means ignoring changing conditions and new learning. Yet he also concedes that rigid rules might sometimes be valuable. They rule out “the passionate elements” that distort our on-the-spot judgment. Reflecting upon this risk of contorting passions, Aristotle spins a further distinction. A single ruler might easily be swayed by passion. But a collectivity often “judges many matters better than any single person.” (Many minds are better than one—a thought that would be formalized many centuries later by the French thinker Condorcet.) The choice between the rule of general law and the particularistic judgment of a ruler turns on the numerosity, and also the quality, of individual minds making the judgment. Lest this is thought to settle the matter, Aristotle then draws in a final difficulty: perhaps there are things that law simply cannot do. To legislate “concerning matters of deliberation is impossible.” What Aristotle does not say is how to discern when law is useful and when its application is “impossible.” What counts as a matter best left to deliberation is thus left murky.

All this is hardly a clear definition or a ringing endorsement of the rule of law. Aristotle also declines to give us much detail on where the proper domain of law ends. Its utility is a relative, not an absolute, matter. The quality of available alternatives matters. As the American political theorist Judith Shklar noted, one lesson to draw from Aristotle is that what matters is not so much the choice between fixed law and fickle men, but the choice between men. A “constant disposition to act fairly and lawfully” elicits justice, whether or not there are kala grammata, “written rules.” Virtue, not institutional design, is key.

Another enduring implication of Aristotle’s reasoning is the very notion of a dichotomy between the rule of law and rule by men. This notion was captured by the second American president, John Adams, in his famous distinction between a government of laws and a government of men. Quite what this gap portends, though, is not entirely clear, regardless of the formulation. For Aristotle, the law is both general in scope and written in form (kala grammata again). The rule of men has neither of these qualities. Further, each form of rule seems to rest upon and elicit distinctive motives. Law for Aristotle is impartiality. It is “intellect without appetite.” And it is assuredly not governed by the appetites and passions of a specific person. With these passages in mind, one influential reading of Aristotle’s argument underscores the general desirability of across-the-board rules, rather than particularistic judgments. The late Justice Antonin Scalia of the US Supreme Court, for example, was rather taken by that thought. But as Shklar’s reading shows, it is not the only one available, or necessarily the best.

Locke

In the centuries after Aristotle, a disparate range of theorists touched on ideas related to the rule of law. The Roman lawyer and statesman Cicero, for example, praised the value of law as his Republic crumpled and dissolved. Writings attributed to the medieval English official Henry de Bracton invoked the image of law as a “bridle” that governed and directed royal power. And in sixteenth-century Florence, Machiavelli would reflect on the history of Cicero’s Roman Republic and its relation to law. One of his intriguing conclusions was that it was the very clash between the plebeians and the wealthy of the city that had led to the creation of Roman “legislation favorable to liberty.” But it was not until the writings of Locke in seventeenth-century England that something like the ideal of the rule of law became a central focus of political thinking.

England had a rough seventeenth century. From afar, many thought it was becoming a failed state. Writing in 1652, an anonymous Dutch pamphleteer labeled the island nation “Devilland” because of its anarchic and violent politics. These were varied and bloody. There was brutal civil war, regicide, a novel experiment in republican government through a protectorate, a brutal imperial sally through Ireland, a kingly restoration, and a “glorious” grab of the crown by a Dutch nobleman at the behest of a querulously anti-Catholic Parliament. We are beneficiaries of all this turmoil, which produced striking works of political thought that still shape understandings of law and government. This was the era not just of John Locke, but also Thomas Hobbes.

Hobbes once joked that “fear and I were born twins.” His mother had gone into labor, it is said, upon hearing of the shocking approach of the Spanish Armada in April 1588. Whether this little tale is true or not, his Leviathan identified law as a ferociously strong binding force emanating from the sovereign and wrapping tight the citizen—even as Hobbes perceived only evanescent bindings limiting the sovereign. For Hobbes, law’s coin was the command of the sovereign. It bound only the citizenry, not the leviathan. If that sovereign enacted a statute that violated a law of nature, well, that was a matter between God and the sovereign.

We know surprisingly little of what John Locke thought of Hobbes’s work. Locke himself was a physician, political activist, and colonial bureaucrat. He worked in the mid-seventeenth century under the patronage of the prominent Whig politician Anthony Ashley Cooper, the Earl of Shaftesbury. It is known that Locke owned a copy of Hobbes’s great work Leviathan. But he left remarkably little direct written evidence of his engagement with Hobbes’s arguments. In the political theorist John Dunn’s words, he “merely and blandly” ignored them in his equally renowned Second Treatise of Government. Yet whatever the historical evidence ultimately reveals, Locke’s treatment of law provides a striking juxtaposition to Hobbes’s sober and pessimistic view. It therefore offers a more promising seed for fleshing out the rule of law.

Like Aristotle, Locke had cause to fear the law. In 1683 a plot was discovered to ambush and kill King Charles II as he passed Rye House in Hertfordshire. Locke was suspected of involvement. With Shaftesbury, he decamped promptly to the Netherlands. Second Treatise was published anonymously in 1689, although the conventional view is that it had been written some years earlier. Whatever the exact timing of the book’s composition, the shadow of a cruel, potentially tyrannous ruler seems to profoundly shape its arguments.

Like Hobbes, Locke starts with the needfulness of the state. For Locke, formal collective arrangements for government in the form of a state are necessary to vindicate the pre-political rights to property in one’s own person and the fruit of one’s labors. Unlike Hobbes, Locke thinks that it would make no sense for men to quit their pre-political state if all but the sovereign were thereafter “under the restraint of law.” He mocks the idea that people would take pains to avoid the hazards of “pole-cats, or foxes,” only to allow themselves to be “devoured by lions.” If Hobbes gestured generally to what would come to be known as rule by law, Locke took a step toward the modern understanding of the rule of law by explaining the justification for law as a restraint on the sovereign.

Government, formed by the consent of the people and operating through majority rule, is not unbounded in authority. Instead, Locke inscribes a distinction between “extemporary, arbitrary degrees” and “promulgated, standing laws, and known, authorized judges.” A compulsion for standing laws, and a repudiation of arbitrary power, flows simply from a logic of consensual transition from a pre-political “state of nature” to a collective life under the state’s shield. Rationally, one agrees to this move only if personal and property rights are protected effectively. But people disagree about how these rights are defined under the law of nature. If a Hobbesian sovereign had the power to arbitrarily settle those disputes, citizens would be exposed once more to the unjustified loss of the very rights they joined the polity to vindicate. What this means for Locke is not simply that the law must govern, but that the law must also be “promulgated” and “established.” There must be “one rule for rich and poor,” and it can have no ultimate purpose except “the good of the people.” Further, consistent with his accent upon property’s primacy, the law cannot take a person’s property away without his or her consent. It is not entirely clear from Locke’s argument how this last commitment can in practice be realized. Locke, after all, recognizes that property rights can be ambiguous and so controverted in practice. By hedging the sovereign’s power with property, he injects a highly contested substantive limit into the definition of the lawful state. But he does not explain how the ensuing disagreements will be resolved without fresh, disabling conflict.

Locke does not use the phrase “rule of law.” His aim was not to theorize anything by that name, or of that ilk. He was instead asking what traits a just state must have to induce rational consent from its citizens. As with other such “social contract” arguments, this framing conduces to different answers depending on what assumptions we make about the pre-political world. Locke himself well understood, and explicitly acknowledged, that his story of the origins and scope of pre-political property rights was especially fraught with difficulty.

Yet even if his aim lay elsewhere, Locke made space for a sense of what law might ideally do. As with Aristotle’s Politics, there is an emphasis on law’s generality and the existence of a definite written form. Added to that is a notion of reciprocity absent from Hobbes: for law to serve its foundational ends, it must bind sovereign as well as citizen. Indeed, it must bind the sovereign in specific ways, ruling out “arbitrary” violence and property deprivations. Not all these elements need to run together. To the contrary, a fruitful way of understanding Locke’s Second Treatise is as posing a vital question: What traits must law have to make it rational for people to bind themselves to a polity in which that law authorizes the use of force against them?

Montesquieu

The Baron de La Brède et de Montesquieu, Charles-Louis de Secondat, sat on the other side of the law from Aristotle and Locke. He was born—as it happened in the year Locke’s Second Treatise was published—into a propertied noble family in Bordeaux, in southeastern France. Unlike Locke or Aristotle, Montesquieu lived through a period of relative stability and calm. Successful contestation of monarchical authority in France was not yet on the horizon when he wrote. Instead, Montesquieu served for the 11 years beginning in 1711 as président à mortier, the title given to the principle judicial office of the local parlement. In this capacity, he presided over a criminal division called the Tournelle, inflicting punishments such as executions, deportations, and service in the galleys. He oversaw investigations in which torture was a normal step in the judicial process. Yet his novel Persian Letters, written during this era, also reflected an abiding horror of despotism, or absolute power, and the fearfulness and iniquities into which it would inevitably lead.

His 1748 masterwork, The Spirit of the Laws, is not a singular, sustained argument. It is more a cabinet of wonders built of Montesquieu’s wide reading in history, politics, and the natural sciences. It offers a vast and varied taxonomy of social rules and procedures, with an eye to explaining how they evolved in a particular society. A first part of the book offers yet another taxonomy of regime types, distinct from Aristotle’s, but still with attention to the role of law in each. A second element considers how nature and culture shape or limit societies. For Montesquieu, law is part of a social whole molded not just by deliberate human decision but also by the natural world. Indeed, his majestically vague definition of “law” as “the necessary relations deriving from the nature of things” illustrates a resistance to sharp divisions between the natural and the engineered social worlds. The last five chapters of the book offer an extended study of Roman and early French laws of succession as an illustration of how law is best studied.

The Spirit of the Laws follows Aristotle’s Politics in being organized around a taxonomy of regime types. Again, the role that law plays is considered only in relation to specific regimes. There is no pretense that one can unroot “law” from the specific arrangements for governing in which it is embedded, or assign it transcendent, enduring qualities. This has important implications for Montesquieu. It is not just that law must be understood in situ, rather than as a brooding generality stripped of local particulars. It is also that law ought to be tailored to the quirks of the particular society to which it extends. And since the laws must be “appropriate” to the people for whom they are made, Montesquieu is skeptical that the laws of one nation can be uprooted and repotted in the soil of another. This sense of law’s geographically specific character has largely been lost from contemporary thinking about the rule of law.

Montesquieu calls the three possible forms of government republican, monarchical, and despotic. The principle distinction between them is not the same as Aristotle’s. It does not depend upon who wields power. Rather, law enters the picture as part of how regimes are defined and distinguished. This can most clearly be seen in Montesquieu’s explanation of how monarchy and despotism differ. Both involve the rule of one person. But in despotism, there is no “fundamental law” guiding and channeling political power. Instead, in despotism there “are no laws.” It is the despot’s “wills and caprices” all the way down. In a monarchy, in contrast, the prince’s powers are exercised through “established laws.” Invoking the France of his day, Montesquieu conjured an image of royal power flowing through “intermediate, subordinate, and dependent powers.” A monarchy also has a depository of laws. It uses administrative bodies, like the parlement in which Montesquieu sat, as tools to ensure that the laws are followed. Lest these distinctions between monarchy and despotism seem trivial, Montesquieu identifies two different defining principles for monarchy and despotism. In monarchy, the defining principle is honor. In despotism, it is a fear that “must beat down everyone’s courage and extinguish even the slightest feeling of ambition.” The contrast could not be sharper.

Law also plays a telling role within republics. Montesquieu was familiar with the Roman experience of republicanism; he had studied Machiavelli’s Discourses and had written a (poorly received) book on Roman history. A republic, he explains, depends on the virtue of its people. There is therefore always a risk that an unvirtuous citizen will gather up for themselves exorbitant power, and the abuse of this power may well swing the polity toward something akin to despotism. The risk is all the greater because, unlike a monarchy, a republic may well not have laws to constrain the ensuing harms. This leads Montesquieu ultimately to a distinctive understanding of liberty as “the right to do everything the laws permit.”

Law, then, plays an important role in the distinction between regimes where fear is dominant and regimes in which virtue and honor take center stage. Law plays this role by curbing the ability of a potential despot to exercise an unfettered will. It cultivates the “tranquility of spirit” that flows from knowing one need not fear one’s fellow citizens. As in Locke’s Second Treatise, the law is contrasted with arbitrariness. But Montesquieu’s despotism is bleaker than anything Locke conjured. It is not just that property is insecure. It is a regime characterized by deep-rooted uncertainty about the law is one that stifles any economic or human flourishing, whether intimate, political, or economic, and in doing so immiserates all.

A second strand of the argument in The Spirit of the Laws concerns the structure of government. Among constitutional lawyers and scholars today, Montesquieu is celebrated for his idea of a separation of powers. He spun out this idea from observations of political life during a sojourn in England. His understanding of English constitutional arrangements was dubious, but his mistakes were generative. For Montesquieu, virtue, which is the principle of republics, is never sufficient to extinguish fear. Instead, he insists that checks on power must come though the “arrangement of things.” Montesquieu asks how the very design of the state can be put to work in the service of liberty. His proposal, later taken up by the American constitutional architect James Madison, is that three separate functions of government can be distinguished and cleaved off from each other. These are the executive branch, the legislative branch, and the judiciary. For Montesquieu, the separation of judging from other functions is the pivot of liberty. So European states that combined the executive and the legislative remain free, while the Ottoman sultanate folded together all three into one institution, and so experienced an “atrocious despotism.” The accuracy of this comparison is less important than the structural principle it purports to reveal. Yet Montesquieu was under no illusion that this sort of careful institutional design would be easy. Rather, combining and balancing powers required exquisite care. For all its horrors, despotic government is easier to fashion, and so more readily at hand.

In Montesquieu, then, we find variations on themes already sounded in Aristotle and Locke. Most importantly, there is the former’s threefold taxonomy of regimes, and the intuition that law can play varying roles in different regimes. Montesquieu also echoes Locke’s contrast between arbitrariness and legality. In Montesquieu, the imprecise term “tyranny” is sharpened into a stark fear of being under the absolute mercy of another. Yet another echo of Locke’s thought concerns the treatment of property. For both theorists, the rule of law is valuable precisely, and especially, because of the shield it offers to private property.

Magna Carta

Several historical documents in the Anglo-American legal tradition are also often identified as seeds for the rule of law. Among the most important of these is Magna Carta. The 1215 charter initially memorialized a deal between the English King John and his rebellious barons. Its 39th article appears to circumscribe a person’s imprisonment or royal coercion “except by the lawful judgment of his equals or by the law of the land.” That language, according to the late Justice Hugo Black of the US Supreme Court, is “the origin of due process.”

But the matter is not so simple. To begin with, Magna Carta was just one of a long series of charters issued by the Angevin kings of England to advertise their virtues and promote peace in the land. Its limits on royal power were nothing new. They had long been thought implicit in the coronation oaths. The 1215 charter simply formalized widely shared unspoken understandings. It also did not work: by September 1215, most of the charter had proven a dead letter. The charter was then largely forgotten until the 1600s—a period of violent constitutional ferment in which the monarchy’s authority was a central issue. Judges of that era, such as Edward Coke, offered a novel, largely false, version of English legal history. Coke mischaracterized rules flowing from the king (such as Magna Carta) or the royal courts as customary law that originated in the community. Writing in the 1760s, the influential jurist William Blackstone would follow Coke’s lead and talk of “unchanged and unadulterated” laws that were as “old as the primitive Britons.” Magna Carta came to be understood as part of this “ancient law.” This was bad history, but it was immensely comforting at a moment when royal authority was in severe, even fatal, doubt.

In substance, moreover, Magna Carta was far from a triumph of law over sovereign power. It was, emphatically, a bargain struck by king and nobles meant to ensure their continued, profitable exploitation of the great majority of the feudal population. Nothing in Magna Carta suggested it had population-wide significance. There were no remedies available for its enforcement. Rather, it was a preeminently political document, a bargaining chip in future bickering between king and barons. Even Article 39’s reading as the embryonic statement of due process and fair trial rights emerged only in the seventeenth century. These virtues were then read back into an imagined legal past.

All that said, the Magna Carta is today a potent symbol of law’s power. In 2015 the Chinese government shuttered a planned public exhibition of a thirteenth-century copy of the charter, moving it from a publicly accessible location to the British ambassador’s residence, with limited tickets. The Chinese characters for “Magna Carta” were also censored on Sina Weibo, China’s main social-media platform. So perhaps it would be hasty to dismiss Magna Carta’s significance to the rule of law. The historical Magna Carta may have had little effect. But an imagined Magna Carter, conjured first in England’s tumultuous seventeenth century, continues to have a powerful grip on the imagination not just of Anglo-American lawyers, but also far afield.

Before the rule of law

None of the works of Aristotle, Locke, or Montesquieu contain the phrase “rule of law.” Their key contribution was not a linguistic coinage. It was instead their probing explorations of ways in which law—by which they usually meant written law, especially legislation—can and should help build a decent society characterized by security and prosperity rather than fear.

At the core of this task, those three writers all perceived a central challenge. This was the need to distinguish passion (or arbitrariness) from reason (or law-based action) to elicit secure expectations and make both liberty and property possible. All three presented these distinctions as if they were transparent, needing no explanation. But we should pause before assuming that they were right to do so. How distinct, really, is our reason from our passions or our interests? What of passions such as compassion and mercy—are they just as corrupting as envy and fear? Should they too be purged from the law? And can we assume that merely because a law is written, and cast in a general form, that it reflects rationality at work? Further, are Montesquieu’s anatomies of the articulated monarchy or the separation of powers persuasive? It is the power of these earlier writings to stimulate these questions, though, that makes them valuable and worth reading today. Like Kafka’s literary precursors, they offer elements that can be assembled into something new and distinct—something that would later come to be called the rule of law.





Chapter 3

The rule of law’s green shoots

The decades between 1850 and 1890 were a period of extraordinary change in the nature of the state. This was not just a matter of new states emerging in Germany and Italy. Cities such as London, St. Petersburg, and New York were in the process of quintupling in size. Dizzying increases in the production of coal, pig iron, and steel fed new railroads, navies, and armies. The railroad in turn enabled a new cadre of national leaders to wield authority over territories that had otherwise been a nation in name only. Many of the most powerful modern states were then in Europe. At the peripheries of their power, those states violently suppressed resistance to colonialism in Asia, Africa, and the Americas. These holdouts faced warships and Maxim guns, all deployed with ruthless and bloody determination. If the law was an answer to the problem of despotic state power, the basic terms of the question had dramatically changed. Could the ideal of legality keep up with these changes?

A case in point: In 1865 the British governor of Jamaica, Edward Eyre, invoked martial law to suppress a local uprising in Morant Bay. British troops shot and killed around 500 men, women, and children. Some were summarily executed. In London a group called the Jamaica Committee formed in response to bring private prosecutions against Eyre and his officers. As its chair, John Stuart Mill, would put it, their concern was not “only justice to the Negros,” but whether Great Britain itself was to be “under the government of law.”

Among the members of this committee was a young lawyer and journalist, Albert Venn Dicey. Later in his career, Dicey would go on to write perhaps the most influential book on the rule of law published in the past 200 years. That work is not simply, or even principally, a response to his experience on the Jamaica Committee. Dicey was too rich, and too complex, a character for that. In 1911 Dicey still described himself as a committed “mid-Victorian.” He was shaped decisively by Evangelical, Utilitarian, and Whig intellectual currents of his era. In his younger days, he wrote in favor of electoral reform and lamented his compatriots’ support for slavery and the American Confederacy. But he was also a vehement opponent of home rule in Ireland. A profound trust in free markets and small government percolated through his works. For all that, the massacre of Morant Bay, whether or not it indeed haunted Dicey, offers a useful starting point for understanding why a set of lecture notes, designed to pull together undergraduate lessons on the general principles of English law, has become a starting point for much modern thinking about the rule of law. In particular, it offers a clue as to why Dicey came to see certain kinds of state power as a particularly stark and difficult problem.

The lectures arose from a professional obligation. In 1882 Dicey was appointed to the illustrious post of Vinerian chair of English law at Oxford University. His ensuing compilation of teaching materials, called Lectures Introductory to the Study of the Law of Constitution, set forth a new account of the English constitution as law. Of course, there was not then, and is not now, a compact written constitution in either Great Britain or England. Indeed, before Dicey the study of English law had been dominated by analytic, philosophical approaches and detailed historical studies. Dicey broke new ground by characterizing the constitution as law. It is not too much to say that for many lawyers his book was the constitution.

England’s pride

Like Aristotle, Locke, and Montesquieu, Dicey did not set out to pen a volume on the rule of law. His topic was a description of the English constitution. Unlike Aristotle, Locke, and Montesquieu, however, he did use the phrase “rule of law.” But he did so in service of a general description and justification of the English legal system, not with the ambition of any universal prescription.

In Dicey’s telling, the English constitution rested on two bedrock principles: the sovereignty of Parliament and the rule of law. Expounding each of these general principles and explaining their relation were his book’s core tasks. The first idea is simple enough. Parliament had an unlimited form of sovereignty, Dicey explained, in the sense of being competent to enact law on any topic. But it had to exercise its power to make or unmake law in a particular way—by enacting new legislation. This was, Dicey underscored, an “undoubted legal fact.” What of the second idea? The specific phrase “rule of law” had been deployed here and there by earlier writers. Henry de Bracton and the classical republican theorist James Harrington had casually used it. Late nineteenth-century translators of Aristotle’s Politics, indeed, used it with casual abandon. Earlier English legal thinkers, including Lord Mansfield, William Blackstone, and Jeremy Bentham, had debated the merits of anchoring legality in a thick account of English traditions and institutions, as opposed to emphasizing abstract qualities such as certainty and generality. But Dicey deserves credit for being the first to perceive a need to give the phrase a clear and distinct meaning. His definition has three distinct yet kindred moving parts. Plainly, they are intended to work together as a whole.

The first element of Dicey’s rule of law speaks to the circumstances in which a person can properly be punished or made to suffer some personal loss or deprivation under the law. Dicey explained that neither should happen unless the fact of a legal breach is established “in the ordinary legal manner before the ordinary Courts of the land.” This first plank of the rule of law binds all “persons in authority.” And most of Dicey’s examples hinge on officials who wielded the Crown’s powers, not private power. Indeed, his principal example of how the law could fail along this dimension is drawn from the pre-revolutionary French monarchy of Montesquieu’s era. The English, he posited, are distinct in having a shield from the arbitrary or unpredictable use of state power.

The second plank of Dicey’s rule of law again concerns the courts. It demands that no one, whatever their rank or title, stand above the law. All must answer for their actions under the “ordinary law of the realm” and in the “ordinary” tribunals that handle all other matters. Again, France offered a counterexample; its administrative courts plucked lawsuits against officials out of the ordinary courts, subjecting them to a distinctive body of administrative law (droit administratif ). Dicey labeled this a breach of “legal equality.” The assumption driving Dicey’s thought is plainly that specialized courts will give officials an easy ride. This would permit them more leeway to use their authority, even though this authority makes them a special danger to others. Dicey appeared not to have contemplated the possibility that officials’ actions might raise legal questions with no parallel to the private conduct covered by ordinary law. For example, an official might be administering a comprehensive and mandatory health insurance scheme, of the sort created by German chancellor Otto von Bismarck in 1883, a system without historical or private analog at the time. Or consider a more contemporary example: What if officials have legal authority to conduct forms of electronic surveillance through wiretaps? These may be left unregulated by the ordinary law because they fall outside standard descriptions of tortious conduct. If so, a person subjected to unlawful state surveillance and then channeled into the ordinary courts would be without a remedy.

The third element of Dicey’s rule of law concerns the origins of the constitution’s “general principles.” Unlike the US Constitution of 1787, the English one is made up of judicial decisions about the rights of private persons in respect to factual controversies. These “general principles” are not, to be clear, the same as “law.” Dicey was quite explicit that he understood law to include the statutory handiwork of Parliament. The constitution’s general principles, in contrast, are “judge made.” They are generalizations, knitted out of arguments by judges in reported cases, or those statutes that “resemble” judicial decisions. To illustrate, Dicey offered the example of laws modifying and codifying a common-law remedy against executive detention called the writ of habeas corpus.

Today, the extraordinary global diffusion of written constitutions entrenched beyond casual legislative amendment gives Dicey’s third argument a puzzling cast. Those habituated to the virtues of constitutional kala grammata (written rules) will find praise of its absence downright perverse. But Dicey had arguments for his seemingly eccentric position. For him, the judicial origin of general constitutional principles vouchsafed the constitution’s organic, evolutionary quality. Perhaps this latter quality is valuable because a legal edifice built in increments is less vulnerable to erosion, or a decisive body blow, than one fashioned all at once. Dicey seemed to think so, but he did not persuasively explain why. An insistence on judicial incrementalism also reflects what Dicey imagined as a peculiar English insight—that a constitutional right is futile in the absence of a complementary remedy. He would have nodded in recognition at the plight of those whose constitutional rights are violated in the United States. In America the national Constitution largely lacks any detail about what remedies are available for constitutional violations. In practice, moreover, officials who do violate constitutional rights are rarely held liable in any subsequent legal action. For those at the greatest risk of police violence in particular, constitutional rights are often illusory. Thus, the Diceyan rule of law in modern America fails because of the weakness of constitutional remedies, a flaw that would have been immediately legible to the Victorian legal thinker.

These three principles place stress on the “ordinary” courts, applying “ordinary” law, as vessels by which the rule of law is realized. Dicey was acutely aware that this seems to be in tension with his commitment to parliamentary supremacy. He was careful nevertheless to reconcile these two pillars of English constitutionalism. The Crown in Parliament, he explained, can only act through Acts of Parliament. As he wrote in a letter to his friend and fellow scholar James Bryce, “the supremacy of the law has tended to increase the exercise of Parliamentary sovereignty.” This means that the executive’s actions are strictly defined by written law. Even in an emergency, Dicey explained, officials depend on either prior legislative authorization or an after-the-fact “indemnification” statute to bring their acts within the law. The parliamentary monopoly on lawmaking also empowers judges, who apply statutes by reference solely to the text of enacted law. This enlarges the “fixity of the law.” As a result of mutual dependency, Parliament is zealous to protect the bench—hence its resistance to the blight of droit administratif. Parliamentary supremacy and the rule of law, in short, are not mutually antagonistic; they complement and enable each other. Working together, they generate an institutional division of powers—one that echoes in a way what Montesquieu termed the separation of powers.

What is Dicey’s rule of law worth?

Dicey has been criticized as boorishly parochial and xenophobic. Certainly, he had no excess of affection for the French. But his project was never universal in character. He set out to map English constitutional law as a field of inquiry. He thus meant to explain how the rule of law was realized in England. Dicey was willing to recognize that other constitutions did a reasonable job of advancing liberty under the rule of law. (Not France, of course—but Belgium!) Other legal traditions developed concepts close, if not identical, to the rule of law. Perhaps the most important parallel tradition was created by German jurists of the nineteenth and early twentieth centuries, beginning with Robert von Mohl. They explored and celebrated versions of what they called Rechtsstaat (roughly, the “constitutional state”), which linked the legitimacy of the state to the constant exercise of its power through law. The Rechtsstaat tradition thus covers similar terrain to the rule-of-law tradition, but diverges in its focus. Perhaps it would be wrong then to say that Dicey’s three general principles were the only means of expressing the rule of law in practice, or the only way of benchmarking the actual law against an ideal. But it would also be wrong to dismiss out of hand his idea that they could be a way of doing so.

A better way of approaching Dicey’s three principles is to reflect on how they might apply in practice. A contemporary application of those principles to a variant on the scenario of Morant Bay is one way to do this. In 1867 the British Government of India passed “An Act for the Suppression of Murderous Outrages in Certain Districts of the Punjab.” This targeted a group labeled “fanatics,” who plotted or attempted assaults on imperial servants. “Fanatics” were denied rights ordinarily available in criminal trials, such as the right to legal counsel, the right to appeal a conviction, and the benefit of formal rules of evidence. They could be detained for any length of time. The presiding authority could decide to examine witnesses—or not. He could sentence a fanatic to immediate execution and order the disposal of the body as he saw fit—most often by burning. The legal regime created by this statute elicited practices—the public hanging of the living and the grotesque dissection of the dead—long abandoned in Dicey’s Oxford.

What would Dicey have said? Despite joining the Jamaica Committee, he was an ardent imperialist. Without irony, he proclaimed confidently that “European notions of fairness and humanity” more than justified British rule over the territories. But he was also capable of nuanced judgments. Despite his fierce opposition to Irish Home Rule, Dicey was a vocal critic of the lawless and cruel treatment of certain Irish nationalists. So we cannot rule him out as a source of insight based on his attitudes about empire alone.

At first blush, the Murderous Outrages Act seems squarely at odds with Dicey’s rule of law. It applies an extraordinary body of law to a disfavored group. This seems at odds with his first principle. The ordinary procedural frame of adjudication is wrenched apart. No regard is paid to “general principles” of law—including the remedy of habeas corpus. On the other hand, it is not clear that the act derogates from the “ordinary” rules of criminal justice in British India. Provided the act defined the crimes of a “fanatic,” and enumerated clearly the punishments that followed, why should it not be counted as just another swatch of the “ordinary” law fit for imperial purpose? Nor is it clear that the officials who resolved cases under the act could not count as “courts.” In another book, Dicey defined a court as a body that resolved disputes not in terms of fairness but in accord with “some definite principle of law.” It is far from clear that this criterion was violated under the act. Consider further that a descendant of the Murderous Outrages Act remains the law today in Pakistan, 150 years later, in the form of the Frontier Crimes Regulation. In force for more than a century and a half, why should it be denied the status of “ordinary law” ready to be applied by “ordinary courts”?

Further, the act could be said to comply with Dicey’s second principle because it created no special privileges for officials. And if the act was the product of an appropriate legislative process, surely it vindicated the principle of parliamentary supremacy. More generally, if the legislature in its sovereign capacity decided that a class of persons presented so grave a danger that they had to be met with abbreviated processes, then surely parliamentary supremacy and a strict fidelity to the text of the act meant that judges had no choice but to permit fanatics to be hanged, flayed, and desecrated. In any case, Dicey gives no reason to think that a court could look to “constitutional principles,” or anything else so woolly, to deny force to the words of a duly enacted statute. In a pinch, conflict between parliamentary sovereignty and the rule of law could reemerge. Most of Dicey’s arguments point toward the victory of law’s letter over legality as principle if that happens. Indeed, his reaction was muted when the English courts upheld detentions under vague and broad language in the 1914 Defense of the Realm Act “for securing the public safety and the defense of the realm.” He expressed “regret,” but did not condemn the judges for going awry.

Much depends, in short, on the quality of Dicey’s “ordinary law” and “ordinary courts,” as well as the moral fiber of parliamentarians. His rule of law has varying consequences, then, as the background quality of institutions, judges, and legislators evolves.

Dicey’s lessons for the rule of law

Dicey’s argument is a first concrete step in a longer tradition of reflecting on the rule of law as an explicitly theorized concept. There is both innovation and continuity in his approach. On the one hand, Dicey echoed in important ways Aristotle’s resistance to unruly passions, Locke’s aversion to arbitrary action, and Montesquieu’s hostility to despotism. On the other, his celebration of unspoken yet binding constitutional principle lacked a harbinger in Aristotle, Locke, or Montesquieu.

Where Dicey tracks earlier writers, however, he also abraded their arguments to a finer point. Echoing Locke, he brought a sharp focus on arbitrary or despotic action by the state. In his hands, the rule of law becomes a tool for managing the risk of officials’ abuse of their power. Dicey nowhere defends his focus on the state. But the secular acceleration in coercive state capacity during his lifetime provides a powerful justification for his focus. Despotism might still exist in the domestic sphere—a theme of Montesquieu’s Persian Letters—but its public forms become more pressing as the state expands by leaps and bounds. Further, application of the rule of law to the state might be a necessary step for realizing protection against private despotisms. That is, unless the state is first disciplined by law, it is unlikely to be an ally against concentrations of private power wielded in arbitrary and harmful ways.

Dicey can be pressed further on this point. It is not just that the state is a distinctive object of moral concern. It is that there are specific elements, or functions, of the state that trigger sharp worries. Dicey’s “general principles” of constitutional law, such as the right of “personal liberty” and the right of “public meeting,” suggest as much. He underscored that these rights persist even when riot or invasion requires military action. His principles, indeed, anticipate those found in the 1966 International Covenant on Civil and Political Rights. The latter are generally directed, in the first instance at least, against the coercive might of the state. There is a logic to this. If the state can use its control over the means of legitimate violence to cow people, the shadow of physical violence undermines their interests in many other contexts where the state is not involved. Freedom from arbitrary state violence has a primal quality.

Yet there is also a strand of Dicey’s writing that takes a bigger tranche of state activity as objectionable on rule-of-law grounds. In a subsequent book, he railed against the “collectivism” of the early British welfare state. Ivor Jennings, a leading constitutional expert of mid-twentieth-century Britain, dismissed Dicey’s work as a subconscious reaction to the intervention of the state in the economy. Dicey, said Jennings, “wanted nothing which interfered with profits, even if profits involved child labor, wholesale factory accidents, the pollution of rivers, of the air, and the water-supply.” As the idea of the rule of law was to develop over the twentieth century, Dicey’s wider angle on what counts as worrisome state activity would be taken up by different thinkers.

Dicey made further progress by offering a new sketch of institutional distinctions upon which to base the rule of law. This echoed Montesquieu’s separation of powers. But its specific grammar is new. Dicey’s account was centered on the mutual dependence between parliamentary sovereignty and a court-centered understanding of legality, organized around “general principles” that emerge organically out of the mass of case law. The last element contrasts starkly with Aristotle’s and Locke’s insistence upon written, legislated law. Unlike them, Dicey’s argument placed load-bearing weight on the judiciary. He assumed judges are categorically different from other officials in how they respond to legal sources, but did not provide evidence for this assumption. It is an open question whether this view accurately describes the English courts in Dicey’s time. Their approach to the Defense of the Realm Act does not foster optimism on this score. Dicey’s theory also assumes well-functioning “ordinary” courts and legislative processes. But he does not offer a sufficient explanation of how such well-ordered institutions come about in the first place, and then continue to work reasonably well in moments of stress. It is here that the criticisms of Dicey’s Little Englishness may have the most purchase. His telling of the rule of law might reflect a regrettable, even smug, complacency about the availability and endurance of high-quality institutions.

Further, Dicey assumed that good courts and legislators are sufficient to create the rule of law. But imagine a place where courthouses are ringed by armed soldiers, who prevent a regime’s enemies from ever filing a case. Or imagine a place where courts charge filing fees that elevate litigation beyond the economic means of a majority. Or a place where racial animus means that members of a discrete minority are consistently treated with disabling contempt by judicial officials. These examples suggest that Dicey’s rule of law depends not just on institutions, but also on the quality of the larger society. Yet if the rule of law turns on the larger pattern of society, as these examples suggest, what would be distinctively legal about the rule of law?

Dicey’s legacy

Had he merely been the first to use the phrase “rule of law” in a systematic way, Dicey’s posterity would have been assured. But his contribution to the rule of law is greater. His understanding of its distinctive relation to the state, its capacity to enable basic negative rights, and its institutional anchor in the judiciary all persist to this day. Nevertheless, Dicey’s was not the last word on the rule of law. To the contrary, his was the opening chord of a symphony that was to ebb and then crescendo across the long and bloody twentieth century.





Chapter 4

Three branches of the modern rule of law

To live at the end of the twentieth century, for many Americans, was to be beset by very public doubts about the rule of law. A tight presidential race in November 2000 hung on the outcome of protracted recounts in Florida. When a majority of the US Supreme Court—all appointed by Republican presidents—cut short those tallies to the benefit of Republican candidate George W. Bush, many cried foul. Writing in dissent in Bush v. Gore, Justice John Paul Stevens captured their concerns when he bemoaned the majority decision as a blow to “the Nation’s confidence in the judge as an impartial guardian of the rule of law.” Bush v. Gore is not the only high court intervention to attract criticism on rule-of-law grounds. In the United Kingdom, the Supreme Court’s ruling on Prime Minister Boris Johnson’s prorogation of Parliament faced the same sort of criticism. The Tory politician Jacob Rees-Mogg characterized it as a “constitutional coup” at odds with the rule of law. Courts, which Dicey had celebrated as cornerstones of the rule of law, suddenly were condemned as its enemy. Something in the public understanding of the rule of law has plainly drifted from its initial moorings.

Dicey’s depiction of the English rule of law as three general principles proved, indeed, a seed for a vivid flowering of varying ideas about the rule of law. Perhaps because it had so much productive ambiguity, it proved especially fertile ground for those wishing to make fresh demands of the law. The resulting profusion of “rules of law” has provoked much skepticism. At one point, the American political theorist Judith Shklar queried (a bit theatrically) whether it was all “ruling class chatter.”

To answer Shklar’s question, we need some way to organize the main lines of development of rule-of-law ideas in the twentieth century. This is no straightforward task. Books and papers on the rule of law, many proposing their own novel versions of it, could fill a library wing. Some scholars insist there is only one way of defining that term. Others offer a variety of taxonomies. Any classification system is going to be controversial, for any serious effort at a taxonomy needs to make judgments about how to group, prioritize, and evaluate ideas. This one is no different.

That said, there are three main lines or branches of twentieth-century thinking about the rule of law. Each of these three branches appeals to a different set of values. Each one corresponds to a different ambition for the law. Each distinct ambition can be aligned for the sake of exposition with a different academic discipline, because each one can be said to bring its own priorities to bear in thinking about the rule of law. The three branches are thus labeled here after the three main disciplines that study legal systems. They are the lawyer’s, the political philosopher’s, and the economist’s rule of law. Use of these labels does not mean that only lawyers, or all lawyers, line up behind the first of these versions of the rule of law. Far from it.

One of the most important arguments for the lawyer’s version of the rule of law was made by an Oxford philosopher Joseph Raz. But he appeals to values of interest to lawyers. Its cornerstone is efficacy. The second branch is concerned with a wider array of goods that law might elicit for people at large. It evaluates the law in terms of a broader vision of a just society. This is a value studied most closely by political philosophers. The final branch of rule-of-law thinking draws attention to the relation between the law and the economy. It is concerned with the contribution that legal institutions make to the operation of the free market. This economist’s view of the rule of law is, like the political philosopher’s, a vision of what law contributes to a larger social project. But the two accounts are different in scope and consequence because of their distinct ethical ambitions for society.

Like wandering tributaries of a great river, these three versions of the rule of law blend and drift apart. They nevertheless answer slightly different questions. The lawyer’s telling is concerned with “how” law works, while the political philosopher’s and the economist’s versions explain “why” the rule of law is desirable. So the rule of law can be understood in terms of means or ends. From yet another angle, it might be said that the rule of law, in all its forms, is tied to the political project of liberalism. This is helpful so far as it goes. But it goes only a short way. The Cambridge philosopher Raymond Geuss once drily remarked that the term “liberalism” could be used to as a general catch-all to describe almost every position taken in the Western tradition of political philosophy. So it is with the rule of law. Indeed, even traditions that eschew the liberal label have use of the rule of law.

How to make law work for you

Imagine you are a ruler—whether king, prime minister, or president—and you wish to use law as a tool for creating social order. You may be moved by a benevolent desire to create a peaceful, well-ordered society for citizens. Or perhaps it is simply too tiresome and expensive to keep your secret police and jackbooted thugs ready to go all the time. Even torturers need a day off. The decision to use law as a technology of rule can have many motivating springs. But having decided to use the law to rule, it is necessary to identify those characteristics of law that make it effective. Law does its work only if it can guide those under its canopy. One version of the rule of law, the lawyer’s version, picks out the qualities of law necessary for it to fulfill this guidance function. So this rule of law is a necessary condition of law’s efficacy. Its long suit, indeed, is that it is difficult to see how law can work as a tool for even minimal social organization unless its preconditions are satisfied. Its weak suit is that it is hard to know what else cuts in its favor.

An efficacy-based understanding of the rule of law turns on the capacity of legal rules to offer guidance. This has several implications. Legal rules, whether embodied in statutes, constitutions, or judicial decisions, must be clear. They must be promulgated to the public and written in a way most people can comprehend. They also must be consistent and stable. They cannot careen wildly from one context to another or from one instant to another. It also helps popular compliance if the laws are general in scope and do not go about their business by picking out this or that person for particularized demands. In addition, the law must not be retroactive. Since people can only make decisions about what they will do in the future, it is futile, as well as cruel, to instruct them on what they needed to do in the past. This last point can be generalized out a bit more: laws must be capable of being obeyed. They must not ask the impossible of their subjects. It follows that the laws on the books must in fact be enforced by officials charged with making the law stick. Where that congruence between letter and action is lacking, all the other qualities of the rule of law are likely futile.

A list of this sort, tailored to the project of enabling the law to guide behavior, has been offered by several Anglo-American legal scholars. The best known are those penned by the Harvard law professor Lon Fuller (who wrote of “legality” rather than the “rule of law”) and the English scholars Joseph Raz and John Finnis. Theirs is sometimes called a “formal” understanding of the rule of law. But this terminology may be misleading. The prohibitions on retroactive law and opaque law, for example, could be said to do more than just regulate the “form” of law. They also forbid certain kinds of substantive regulation of people’s conduct. So the term “formal,” although commonly used, is best avoided.

Instead, the lawyer’s version of the rule of law is concerned with the proper modalities of legal rules. Except for its last element, it can be tested by examining the law on the books. So it has relatively little to say about how legal institutions ought to operate. It does not play favorites between courts, bureaucracies, or even inquisitors—so long as they are in the business of applying the law as written. This is a weakness as well as a strength.

Like Dicey’s, the lawyer’s version implicitly makes quite demanding assumptions about its broader social and institutional context. Not least, it requires that legal institutions, and especially courts, be open and generally available to resolve disputes. If many people lack the material resources to hire lawyers, this kind of rule of law will also have little practical bite. Even in wealthy countries, the absence of state-funded legal aid or high levels of illiteracy (say, among the prison populace) places the law out of the reach for many people. Some rule-of-law theorists, such as Joseph Raz, pay close attention to these assumed capabilities. Worry about them led Raz to deny that the rule of law is a “universal standard of justice.” It is, instead, at best a touchstone in societies with the necessary material, institutional, and cultural resources. Yet other thinkers have suggested that the lawyers’ theory of the rule of law needs to be complemented with a comprehensive explanation of what makes legal institutions just in order to be morally appealing.

At times, some of the elements of the lawyer’s rule of law are pushed to an extreme. The American jurist Antonin Scalia, for example, strictly favored “clear and definite” rules over mushy all-things-considered “standards” on rule-of-law grounds. This would, for example, select for a “drive no more than 50 miles-per-hour” rule over a “drive reasonably” standard. Vague standards, Scalia’s argument goes, leave too much discretion in the hands of judges and other officials. So they offend against the rule of law. There is plainly something to this. But it is risky to make too much of it. It is often impossible and undesirable to eliminate all vagueness from the law. Consider the law of fraud or tax evasion. A community that limited itself to a list of impermissible frauds and tax dodges would empower the scofflaw. In a democratic regime with a functioning legislative branch, moreover, statutes will often be a product of wheeling, dealing, and ugly compromise. It is quite likely that this sort of eminently desirable deliberation on public policy will often lead to textual fudges. A legal system that cannot deal with such ambiguity is not well-equipped for the real world of democratic politics.

Indeed, all the rule-of-law traits valued in the lawyer’s version are matters of degree. None is plausibly treated as an absolute quality that is simply either present or absent. This is because no legal system does, or could, pursue any one of these qualities to a logical limit. Both life and parliamentary sessions are too short to develop utterly clear statutory text. Lawmakers cannot predict all possible situations the future might throw up, and so they necessarily write down what prove in the end to be ambiguous statutes.

Some of the demands made by the lawyer’s rule of law, moreover, risk counterproductive effects. Take the idea of public accessibility. A law that is kept secret from the public is not one that can provide guidance. Yet, in practice, this seems to matter little. Very few people know what the law requires. Even lawyers must often consult a treatise or a statute book to find out what the law is. Taken very seriously, an accessibility rule might require that laws be drafted in ways that are readily comprehensible to all the regulated population. But a demand for simplicity along these lines could well make law less precise. It would likely enable more open-ended discretion by officials.

Further, there may well be times when keeping certain elements of the law secret is a positive good. Imagine, for example, that criminal prosecutors permit a “battered spouse’s defense” in domestic violence cases. The prosecutors could reasonably conclude that having such a defense is compassionate and wise, but it also risks encouraging some violence that could be avoided. Ideally, the law would make this defense available, but also conceal that fact from the general public. Likewise, a legal regime that eschewed all retroactivity would turn its face on any new law that changed the ongoing practical significance of a past action. But at the same time, this would be paralyzing. In practice, many new rules that apply only after a law’s enactment can alter the expected value of past investments. A town subject to an absolute prospectivity regime, as a result, could never change its property tax or land-use regimes without dramatically changing the expected values of existing real property investments. But it would still experience unexpected bouts of economic growth, environmental problems, or even pandemics. These nonlegal shocks would alter the practical effects of existing land-use rules even without any formal change in the law. So why should legal shocks be thought of any differently from other external forces that change valuations? As a character in Giuseppe Tomasi di Lampedusa’s novel, The Leopard, explains, “for things to remain the same, everything must change.” This may well be true too for law.

The lawyer’s rule of law, in other words, is best taken as a “general principle” of the kind Dicey celebrated. It is to be doled out with scrupulous care and moderation, keeping in mind the actual quiddities and foibles not just of a legal system but also of real people. A slavish devotion to precise compliance is a grave error that may well make the law seem foolish, or even cruel.

The efficacy-oriented understanding of the rule of law runs into three worries. First, it assumes that the goal of lawmakers is to guide their subjects. But is this always so? Consider one of the world’s first great law codes, the 282 Babylonian laws from the early eighteenth century bce now dubbed the Code of Hammurabi. These rules were, in practice, not followed in actual disputes. Modern students of early Mesopotamian cultures have come to understand the code less as a statute book and more as a hortatory expression of the duties and limits of royal power. Many well-known clauses of modern constitutions have the same function. For example, the Hungarian and Chinese constitutions pledge fealty to the rule of law. The US Constitution’s commitments to a “republican form of government” and “equal protection” in practice hover at a dignified remove from the actual facts of US society. Law, in short, can have several functions. Guidance need not dominate.

A second worry about this account of the rule of law focuses on its assumptions about what makes law capable of offering guidance. Dicey associated the rule of law with the courts. He celebrated how “general principles” of law emerged piecemeal in long chains of decided cases. This contrasted favorably for him with European efforts to distill law down to a code, from which results could then be neatly deduced. But the lawyer’s version of the rule of law described here is in tension with Dicey’s vision. If constitutional principles, or any law, emerge piecemeal across many cases, they are not going to be timely promulgated or clearly stated up front. Dicey’s court-centered perspective, that is, appears to flout the rule of law’s guidance function.

How are these pressures to be resolved? Dicey suggested that judge-made law can offer guidance as much as legislation can if it meets a different set of criteria. He underscored the importance of respecting earlier decisions, or precedent, as a means of generating disciplined and stable law. Consistent with this view, the Anglo-American legal tradition suggests that law need not be clear, promulgated, or stable in order to offer guidance. There are many principles, and even specific rules, of law that have emerged organically through a long series of cases. In the law of personal wrongs, or torts, for example, many cases are governed by a principle of negligence. This idea, which originated in the courts, and not a legislature, imposes a duty of reasonable care to avoid harms. It might be thought that the term “reasonable care” is excessively vague. In fact, it seems to provide sufficient guidance to enable good enough planning. Indeed, precisely because it is so vague, the “reasonable care” standard can be applied across a broad swath of human life. It works as a single, tolerably clear legal norm that takes the place of countless micro-rules, each tailored to a specific kind of human activity.

Finally, it is important to ask whether the rule of law, understood in these terms, is worthy of great moral praise. The American jurist Lon Fuller asserted that this rule of law was in effect an “internal morality” of a legal system that effectively curbed certain abuses of power. Fuller thought that certain sorts of infamous regimes, such as Nazism, could not get off the ground without jettisoning this internal morality. This seems rather doubtful. The law, for example, played an important role in maintaining slavery in both Europe and the Americas through the nineteenth century. It offered the designers of the Jim Crow regime in the post–Civil War US South a crucial set of tools. And it has been an important part of the processes whereby women have been denied economic and political freedoms, and even the autonomy of making choices about their own bodies, in countless different cultures and times. But Fuller may well be correct in a more limited way to the extent that there are certain kinds of barbarity that cannot easily be accommodated within this rule of law. Between 1966 and 1969, for example, Mao Zedong fomented an internal rebellion by young Red Guard cadres within the Chinese Communist party-state. By 1967 the civilian state had largely collapsed. Violent conflict quickly spread around the country. This Cultural Revolution, as it came to be known, claimed the lives of some 1.6 million people until it ran out of steam. Fuller is probably right that a violent anarchy akin to the Cultural Revolution cannot occur within the rule of law. But he is wrong to suggest that the lawyer’s idealized version of the rule of law offers adequate protection against all (or more) of the worst that humanity has to offer.

More modestly, it might be said that this version of the rule of law, in its ruthless quest for efficacy, at least treats its subjects as rational autonomous beings. It does this, however, by assuming a knowledge of the law, and a capacity to navigate it, far beyond what most people possess. Yet its implausible model of human rationality is evidence not of its failure, but of the zeal with which it advances the interests of the governing over the governed.

How law can advance justice

The chilly moral agnosticism of the lawyer’s rule of law invites a more robust telling of the rule of law. This one would focus not just on the “how” but also explicitly on the “why” of law. If the law is to be held to an aspirational standard, that is, should it not be an illustrious and noble one? If the best the law can be is functional, then the rule of law’s moral value dwindles dramatically. It also loses contact with how lay people understand it. Ask a person on the street if the law exists when a Stasi officer can arrest anyone at night, when secret prisons house torture cells and rape rooms, or when morality police ruthlessly beat to death women with insufficient hair covering—all of which were consistent with the then applicable laws on the books. The lawyer’s understanding of rule of law, in other words, stands at a discordant distance from everyone else’s.

One response to the seemingly impoverished moral ambitions of the lawyer’s rule of law is to couple the concept more explicitly to some set of cherished substantive individual rights. A legal system can be said to conform to the rule of law on this view not only when it guides people’s conduct effectively, but also when it advances certain foundational human interests. Law is valuable because it enables human flourishing. Given the orientation of this line of thought, it is usefully labeled the political philosopher’s rule of law. It invests law with the promise of creating a just social order—a concept of core concern to political philosophers. That is, it goes far beyond just a functioning cluster of legal institutions. Rather than efficacy, its touchstone is a loftier goal of justice.

There are several justice-oriented views of the rule of law. Some are to be found in the work of political philosophers such as John Rawls and Ronald Dworkin. Perhaps the most influential such argument, however, was offered by a working judge rather than by a philosopher. Lord Tom Bingham of the United Kingdom’s House of Lords was, prior to his death in 2010, a member of the apex tribunal for that nation. Bingham’s book The Rule of Law has been influential not just because of his position as a judge, but also because it is unusually lucid and readily grasped. It is usefully taken as a paradigm of a justice-oriented account of the rule of law.

To begin with, Bingham is clear that his explanation of the rule of law supplements the lawyer’s rule of law, rather than replacing it. It starts from the premise that the rules of a legal system ought to be public, general in scope, prospective, and possible to obey. This, however, is a floor and not a ceiling. History, starting from Magna Carta and culminating in the international treaties of human rights and humanitarian practice in wartime, warns against too chary an approach to the rule of law. We can also ask that the law leash public officials so they remain within its bounds, and so exercise their tremendous power in good faith for the public’s benefit. The law can also guarantee a host of rights recognized by all as “fundamental.” Consistent with the rule of law, the state cannot take life absent extraordinary circumstances. It cannot countenance torture. It abhors slavery. It advances rights to privacy, to family, to religious conscience, to free speech and free association, and to the freedom to marry. Trials must be prompt and fair. The larger international legal order receives its due regard.

There is, without question, much that likely appeals to many in this robust and extensive understanding of the rule of law. Bingham’s treatment of the rule of law is what Ronald Dworkin calls a “rights conception.” But there are also two reasons for hesitation in respect to Bingham’s approach. The first turns on the substantive rights that the rule of law protects. Bingham asserts that there is a class of rights and freedom that are “seen” as “fundamental.” Alas, the use of a passive construction here obscures a difficulty. There is in practice rather wide disagreement about what counts as a foundational right. In the United States, to take an extreme example, the term is likely to conjure quite different lists from different people. Some might list the right to be free of structural racism or sexism and the right to define one’s own sexual identity and make one’s own reproductive choices. Others might point to the right to carry a firearm and to act on their religious preferences even if this means seriously harming someone else. In the United Kingdom, Conservative governments periodically promise to repeal the 1998 Human Rights Act, which enshrines into statutory law many rights and freedoms that Bingham celebrates. Just as on the western side of the Atlantic, it is difficult to see a political consensus on fundamental rights. The political philosopher’s recounting of the rule of law cannot rely on what is “seen” by everyone as “fundamental.” There is simply too much disharmony for that. Instead, it needs to make a choice about what counts as fundamental. In order to do so, however, it cannot just rely on a story of how a legal system works, or what it means for law to play a guidance function. Instead, it must paint a broader portrait of a just society. This is a big task. It will not yield agreement either. People everywhere disagree on what justice looks like. If anything, this sort of disagreement is on the rise in the early twenty-first century. So the political philosopher’s rule of law is stuck between seemingly interminable social conflict and the shortcut of simply instructing people peremptorily on the basic terms of a just society. Neither path seems terribly appealing.

A second worry is related to the scope of this version of the rule of law. It is commonly thought that the rule of law is about, well, law. The political philosopher’s model, however, hitches it to a broader conception of a just society. In this way, it could be said to turn the rule of law from one value among many into a comprehensive social theory. But a society might be committed to other values, such as democratic self-rule, restitution for past mass injustices, or a robust social safety net. There might be conflict between legality and other goals. Too capacious an understanding of the rule of law may mislead people into believing that they do not need to make hard choices between these ends. This mistake may further have perverse consequences. It is natural, following Dicey, to think that the rule of law demands the submission of all questions of law to a court. So the political philosopher’s view of the rule of law may point toward the need for a court with broad competence to settle matters of justice. In practice, however, this may invite severe problems. In many societies, the bench and bar are generally drawn from wealthy, high-status ranks of society. They are unlikely to reflect the full range of interests of both rich and poor, and yet are more likely to believe themselves in possession of special political wisdom. A political system that submits legislation to broad judicial review risks the creation of an elite censor on democratic efforts to advance a inclusive, egalitarian, and just society. The American case lends sustenance to these worries. Judicial review in the United States has had generally regressive consequences for most of American history. Despite a judicial oath that requires judges to do “equal right to the poor and to the rich,” the skew of American constitutionalism has been sharply regressive rather than even-handed thanks to the central role that an elite and elistist judiciary has played in its developed.

How the law can promote efficiency

The political philosophers’ recounting of the rule of law is ambitious. It promises a just society as a downstream benefit of a legal system. It is possible, however, to tell a story about the legal system as a benefit to society that has a less ambitious footprint. One influential summary of the rule of law does just this by focusing on the relationship between the legal system and the free market for goods and services. The rule of law, this view contends, is to be embraced because it ensures the sound operation of that free market. The latter, in turn, has a distinctive capability for aggregating information about people’s potential contributions, desires, and needs. A free market can take advantage of dispersed information to generate a desirable allocation of goods and services without arbitrary or coercive interventions. The market contrasts starkly, in this regard, with a centrally planned state. The benefits of the rule of law center on freedom from arbitrary state interventions that necessarily follow from an abandonment of the free market. It is appropriate to call this an economist’s view of the rule of law because the market is the core object of contemporary economists’ study. In much modern economics, the market is also invested with moral significance as a desirable mechanism for allocating resources to achieve productive efficiency. That is, the market allocates resources to their maximally productive use, thus increasing net productivity, and hence the overall wealth, of a society. By facilitating this process, the economist’s rule of law enables what is perceived as a social good via a quite specific transactional mechanism.

The kernel of this argument was first developed by the Viennese-born economist Friedrich Hayek. Teaching at the London School of Economics in the early 1930s, Hayek saw the first budding hints of the British welfare state as the beginnings of a dangerous drift toward a brand of fascism that had poisoned Germany. Alarmed, he penned a cautionary note to the head of his institution, Sir William Beveridge, warning against the creation of new government services. The note did not work as intended. To the contrary, Beveridge would go on to write a report in 1942 on “Social Insurance and Allied Services,” which would serve as the intellectual foundation of the postwar British welfare state. If Hayek lost the battle, however, he was determined to prevail in the broader war for hearts and minds. His note became a 1944 book, written for a broad popular audience, called The Road to Serfdom.

The ideas in that early work were further developed in a 1960 volume, The Constitution of Freedom. This was followed by a three-volume work titled Law, Legislation, and Liberty, published between 1973 and 1979. The first two of these three volumes offer arguments for how the rule of law can be understood as a commitment to free markets. The third refines that argument by chiseling out a preference for the body of judge-made law, which is called the “common law” in Anglo-American legal cultures, over legislation.

Legend has it that the Conservative politician Margaret Thatcher, before she became Britain’s prime minister, had a habit of pulling The Constitution of Liberty from her handbag and declaring, “This is what we believe in!” Put aside the awkwardness of this story (Hayek’s postscript to that book is titled “Why I Am Not a Conservative.”) A consequence of its staying power has been that Hayek is read now in light of policies that Thatcher and similar political leaders pursued. To understand the economist’s rule of law, however, it is worth stepping back to consider Hayek’s arguments on their own terms, rather than reading them simply as forerunners of what would later be called “neoliberalism” or the “Washington Consensus.” The earlier arguments of The Road to Serfdom and The Constitution of Freedom are a good place to start.

The core of Hayek’s argument for the rule of law starts with its antithesis: the Nazi state that dominated Germany from 1933 onward. The force that dragged the Germans into fascism, posits Hayek, was socialism. Germans rejected the basic liberal principle that as much as possible of a society’s ordering should be spontaneous and as little as possible should be coerced. Impatient with this principle, Germans on both the left and the right had insisted instead that state planning should oust the “impersonal and spontaneous” operation of the market. But this ouster of the market, argued Hayek, led directly and precipitously to a disastrous loss of individual liberties. Germans had lost sight of the way in which the knowledge of dispersed individuals can be aggregated into information in the form of price signals and came to believe instead that the state, through central planning, could achieve the same effect. This was a mistake. They forgot that the genius of the market was its capacity to concentrate information into a single variable—prices—and so enable all to instantaneously adapt themselves to the needs of others. In contrast, central planning demands a countless series of choices about how resources are allocated and who receives what. Planners, though, have no morally defensible way of making these choices. The result is a necessarily arbitrary and coercive pattern of interventions against individuals. This, urged Hayek, in a partial echo of Locke and Montesquieu, “leads straight to the totalitarian state.”

Observance of the rule of law checks this slide into despotism. Simply put, the rule of law arises on Hayek’s account when all state action is channeled through fixed and known rules that make it predictable. In large measure, this means honoring the lawyer’s rule of law: binding law must be public, stable, and general. As Dicey instructed, penalties can be imposed only if an existing law is violated. Discretion must be subject to careful, after-the-fact review. Known and stable law, moreover, must also be fashioned well before the moment of its application. A break in time between the creation of law and its application makes that law impersonal, and so impartial.

But such “procedural” constraints, as Hayek called them, are never enough to realize the rule of law. The rule of law also needs to oust all measures that are incompatible with a “free system.” This system is one in which people can plan their economic activities with certainty in advance. The rule of law precludes, as a matter of definition, all forms of central planning, such as the fixing of prices, quantities, or other terms of sale. It forbids state control of entry to different trades. And above all it rules out all state efforts at distributive justice; it is inconsistent with any effort to ensure that people are compensated according to merit or desert, as opposed to the “value that their services have for their fellows.” Central planning can never come close to the rule of law because it demands that the state engage in an endless stream of ad hoc, arbitrary decisions. It starts with the introduction of vague language into legislation and inevitably ends with a regime in which decisions are taken based on status. Economic motives pervade both public and private spheres. A central planner, therefore, will find it irresistible to regulate the “whole of our lives”—from work, to leisure, to our friends, to our family.

A touchstone of Hayek’s argument for the rule of law is thus a certain sort of liberty. This is understood solely in relation to the state. In contrast, the modern economist’s idea of efficiency has a less significant role. The preferred form of liberty, Hayek freely conceded, is compatible with enormous disparities in wealth. Contrary to his contemporary reputation, however, he is not entirely insensitive to the plight of the poor. He was willing to countenance measures such as a basic income, social insurance, and even macroeconomic interventions to head off “large-scale unemployment.” These measures, he thought, can be accomplished without excessively bruising the rule of law through the use of general, fixed, and predictable rules. Nor indeed was he entirely adverse to a regulatory state. To the contrary, Hayek chastised Dicey for his blinkered contempt for French administrative law tools that can offer more effective oversight than ordinary courts. Somewhat ironically, in his later work in the 1970s, Hayek shifted toward a vision closer to Dicey’s. He insisted that the rule of law could only be advanced by exclusive reliance on the common law, through which unspoken yet pervasive principles of social ordering could emerge organically. At the same time, he anathematized legislation.

Hayek’s arguments for a rule of law tightly connected to the free market have, no doubt, been extremely influential. But his vision is amenable to several powerful responses. A first objection concerns Hayek’s telling of historical dynamics. His argument from history rests upon an implausible and selective view of the rise of interwar fascism in European countries. Indeed, it is simply wrong. Fascist parties emerged in several countries, but did not always prevail as in Italy and Germany. Across the board, they rose to prominence by forging alliances with conservative and rural factions, while also opposing themselves to urban socialist parties. But once within the political system, neither Mussolini nor Hitler achieved comprehensive political power through a free and fair election. In both countries, it was the conservative establishment that brought them into office without the imprimatur of an electoral victory supported by a majority of the voting public. By contrast, in Romania and Austria, fascist movements were quickly suppressed by the conservative establishment. Plainly, it is not socialism, but conservative elites, who bear blame for what followed. Hayek’s history is clouded by a troubling opportunism that seeks to make moral capital out of the tragedy of interwar fascisms.

Subsequent events have been no kinder to Hayek’s claim that there is an inexorable slippery slope from price and wage controls to “totalitarian” government. This idea of slippery slope from socialism to totalitarianism is less an argument than a naked hypothesis. Hayek offers no reason why one step down the path compels a nation to take a second or a third, let alone travel all the way into infamy. History suggests it does not. The persistence of “socialism” in postwar western European countries from roughly the 1940s to the 1980s is inconsistent with that story. So too are the paths of neoliberal regimes such as Pinochet’s Chile, which have been characterized by brutalities no less than the former Communist regimes.

Hayek’s argument also rests upon a sharp dichotomy between fixed and general laws, on the one hand, and elusively unstable measures such as wage and price controls, on the other. But it remains far from clear how to draw the line between law that enables and law that suppresses the spontaneous ordering of the market, or indeed whether such a line even exists. For example, are laws that require certain professions to be licensed market–enabling or contrary to the free market? Such restraints on entry were among the measures Hayek condemned. But what if certification solves an information problem for members of the public? That is, certification may be a means to screen for quality under conditions in which consumers are ill-equipped to do so—as in the case of doctors or lawyers. Absent such a screening mechanism, a market for certain services might collapse for want of trust.

There are other problems with Hayek’s specific approach. For instance, it is not clear from his argument why wage and price controls cannot be fixed and stable. Nor is it obvious that legal interventions aimed at propping up a free market will always comply with Hayek’s definition of the rule of law. Consider his later embrace of the judge-made common law. It is quite possible to imagine, say, a series of small and large changes to the common law of torts or contracts that are made through common-law decision-making with the aim of facilitating Hayek’s spontaneous ordering. This might be, say, a shift from strict liability for some wrongs to a regime where the plaintiff must demonstrate a defendant was negligent in order to prevail. This sort of common lawmaking however, violates several of Hayek’s criteria for the rule of law: it is not stable and cannot be known in advance, yet its purpose and effect might be market-enabling in the sense Hayek endorsed.

These worries go to how Hayek’s theory of the rule of law works. They accept his understanding of freedom as defined solely in relation to the state. Of course, this definition has also long been contested. A long line of Marxian thinkers have focused on the appropriation of surplus labor by private actors as the main pressure on human liberty in industrialized societies. Building on comments by Karl Marx and V. I. Lenin, anticolonial writers charted the way in which Europe’s free markets in Hayek’s age depended on the violent exploitation of resource-rich colonies in Asia and Africa. And feminist thinkers analyzing women’s historical experience have drawn out the pivotal role of private violence and rape as a key strut of various patriarchal, market-oriented systems. One does not need to reject the insight that the state can be a profoundly destabilizing agent of violence to see also that it has no monopoly on despotic force. But this recognition is hard to square with Hayek’s vision of what counts as freedom.

Are there really that many versions of the rule of law?

We should ask whether these three branches of thinking about the rule of law are in fact all that different. Each reflects a commitment to liberalism of some sort. But if liberalism is understood as the project of somehow restraining the state, the variety of observed theories of the rule of law suggests that there are many ways of doing so. At the same time, it is also fair to say that the lawyer’s “thin” rule of law has a foundational status. Both the political philosopher’s and the economist’s versions build on it, rather than displacing it. In both cases, such extension reflects a discontent with the moral thinness of the lawyer’s rule of rule. Yet both of these “thick” versions of the rule of law then go on to propose quite ambitious, albeit divergent, moral and political projects for the legal system. It is fair to query, however, whether there is a legal system in existence that can sustain the weight of any such ambitious set of moral demands in their totality. The fact that we can articulate the possibility that law should do certain load-bearing work in the creation of a decent society does not in any sense mean that actual, existing legal systems are ever up to the job.





Chapter 5

Why does the rule of law survive?

A serious criticism of all contemporary theories of the rule of law is that they rely on magic. Each sets out the criteria that a legal system must meet in order to satisfy the rule of law. But none of them has much to say about how a legal system gets off the ground initially and achieves these criteria in a durable way. This is true for Albert Dicey, Lon Fuller, Tom Bingham, and Friedrich Hayek. Nor do they explain how the rule of law is sustained as a going concern. These are related but distinct concerns. Getting a decent legal system up and running is one thing. Keeping it in motion is another. At both points, there is a puzzle as to why powerful actors, in particular the ones wielding the levers of state violence, limit themselves within the bounds defined by law. Why should those who can dominate, that is, pause or desist when the law says no? Especially when a legal system is in its early days, this puzzle is likely to be especially pressing. If it is implausible to expect that Aristotle’s “best man” will always rule—even Aristotle didn’t think that—and if as a result people will in the end be thrown back at times on the protection of the laws without the safeguard of virtuous statesmen, how will be rule of law survive?

The puzzle is not a question of what, in theory or by definition, “law” involves. It is a crude question of realpolitik. It is no less important for that, however, and very far from academic—as recent Egyptian politics illustrates. In 2013 General Abdel-Fattah al-Sisi toppled an elected government in Egypt led by a political party called the Muslim Brotherhood. A decade later, there were tens of thousands of people—including many members of the former Brotherhood government—behind bars. The caseload of a shadowy body called the Supreme State Security Prosecution shot up from 529 cases in 2013 to 2,800 in 2021. When video of torture being used in a Cairo police station leaked in January 2022, the state prosecutor filed charges against the alleged victims for fabricating tales that undermined the state’s authority. Intelligence services aligned with now-president al-Sisi, in any case, own several of the main television stations, so such allegations are never widely aired. And Egyptians abroad know that criticism can lead to their relatives at home being arrested. Egypt is very far from being a distinctive case. For many people around the world, across Asia, Africa, Europe, and the Americas, the most pressing question about the rule of law is not how it is defined. Rather, the pressing question is how it is set up and kept alive even in its most vestigial form. What continues to give the question bite is the fact that there is no universally accepted answer. Indeed, what is surprising is how little has been said on the matter that is persuasive.

Worries about the necessity, origins, and sustainability of the rule of law are hardly new. The French thinker Jean Bodin, the English philosopher Thomas Hobbes, and the American politician James Madison provide different vantage points on these concerns. In 1576, in Six Books of the Republic, Bodin proffered a definition of the sovereign as a supreme, indivisible, and enduring source of law for “subjects in general without their consent.” No space remains for law as a constraint on this sovereign. The rule of law is thus superfluous. Hobbes is known now for his theory of how state power emerges in his famous 1651 treatise Leviathan. The sovereign that he describes in Leviathan is “not Subject to the Civil Laws.” This is for the simple reason that it is the sovereign, the eponymous leviathan, who makes or repeals laws as it sees fit. As Hobbes puts it, “he that is bound to himself onely, is not bound.” The sovereign is, by definition, created by an initial covenant, but is then unbounded by law. Hobbes thus does not share Dicey’s belief that the fact that an English Parliament could act solely by enacting new law (and not, say, shouting orders at an army chief) is much of a constraint. Indeed, the very thought of setting “the Lawes above the Sovereign” struck Hobbes as an absurdity—an invitation to the sort of anarchy people had covenanted to avoid. If indeed there were another authority—say a court—that stood in earthly judgment over the initial sovereign’s actions, this simply meant that this first entity no longer possessed the sovereign power. Such legalistic reform would simply replace the sovereign executive or parliament with the rule of lawyers. This, for Hobbes, was distinctly not an improvement.

Thinking about the project of a new American constitution at the end of the eighteenth century, Madison offered a variation on Hobbes’s theme. On the one hand, he expressed skepticism about the value of “parchment barriers,” such as bills of rights. (That he would later come around to penning one in 1791, in part out of political necessity, does not undermine his initial objection.) Instead, he suggested that the “real power” of the government lay in “the majority of the Community.” However categorically a paper commitment was drawn, he worried, it could be blown adrift by the force of majority will. Dicey’s cousin, the renowned jurist James Fitzgerald Stephen, would later capture a similar idea when he characterized parliamentary rule as “a mild and disguised form of compulsion.” Minorities, Stephen thought, give way not because they are wrong but because they are simply weaker than majorities. If the law boils down to the latent threat of majority force, it should be noted, much of the rule of law’s intrinsic appeal evaporates. Law is just the robber situation, writ large and with more bodies.

The problem of how the rule of law works is not entirely ignored by the leading texts. The English philosopher Joseph Raz, for example, was clear that legality arose only under quite specific social and political conditions. Yet this functional problem remains both a complex and a difficult one, arising in varying situations, for the rule of law can be pressured from several directions. The challenge in al-Sisi’s Egypt springs from the security forces. In Hobbes’s England, it came from a reckless monarch and civil disorder. In Madison’s America, it was seen as bubbling up from a greedy, indebted rabble. It is not clear, though, that the same solution to the generic problem of rooting the rule of law is going to work in these three quite different practical and political contexts, given the different challenges in play. Despite this difficulty, the question of how the rule of law gets going and then persists is an important one. It is well worth understanding some of the leading responses that have been given over time, even if none end up being completely satisfactory. They are, after all, potentially the difference between the rule of law as something more than a theory and the hard realities of a torture cell in Cairo.

Building an institutional foundation for the rule of law

James Madison’s answer to the “parchment barriers” problem looked back to Montesquieu’s concept of the separation of powers. The French noble had suggested that the cure for an “atrocious despotism” lay in carving up government at the joint between three different branches—the executive, the legislative, and the judicial. But Montesquieu never clarified the precise relationship between this strategy of internal separation within government and the prevention of tyrannical outcomes. Madison tried to fill this gap.

Madison developed his theory while preparing for the Federal Convention of 1787 in Philadelphia, and then deepened it when defending the design of the 1787 Constitution. While framed as a matter of constitutional law, it can be extended to the context of law more generally without too much discomfort. In Madison’s telling, the new national government would have three separate branches and national elections for both the presidency and Congress. Within this basic framework, Madison offered two concrete strategies for making the new legal system effective and durable without leaning on its leaders’ virtue. The first turned on the motivations of those who were elevated to a national office. Madison thought that it was necessary for the individuals occupying those offices to identify themselves and their interests with their respective branches. He anticipated that they would thereby be motivated by a concern for their own branch to parry any overreach by another branch. The resulting crosscutting internal tensions within government would prevent any one branch from overreaching. In this way, “ambition” would “counteract ambition” and would elicit a government under law. Madison’s second strategy turned on the possibility of splitting power between the national government and subnational units called states. This strategy has come to be known as a kind of “federalism.” He hoped that the structure of federal elections would select for public-spirited politicians and that the state governments would serve as sentinels against the national government’s abuse of centralized power. In this way, he offered a site-specific solution to the problem of rooting the rule of law. Federalism had no purchase, by contrast, in the context of Britain, a constitutional monarchy with Parliament at its core and minimal delegations of power, even now, to its outlying regions.

Madison’s theory was at best a partial success. He conspicuously omitted any explanation for why officials would come to identify psychologically with their branch, as opposed to their political faction. Perhaps officials at times do come to have a belief that what matters is loyalty to their office. But it seems quite unlikely that the same level of identification with one’s office will be evinced by politicians who are elected every two years, bureaucrats who remain in place for several years without facing an election, and judges who might haunt the bench for decades. Madison’s theory of the rule of law’s roots thus replaced the puzzle of why officials obey the law with the challenge of figuring out why and when officials come to identify with their offices.

He also never explained why the executive and legislature would be at loggerheads. They might instead decide to collude, potentially in ways that undermined, or even jettisoned, the rules of the game. This is also why it is no explanation of law’s efficacy to say that officials depend on the laws that create their offices for their power in the first place. There is no particular reason why officials cannot or will not use the fact of their legal empowerment to modify or even eviscerate the formal limits on their legal powers. Without a steady hand at the tiller, therefore, it is quite unclear why the legal arrangement Madison anticipated would not capsize.

Madison’s theory also relies on the existence of a federal structure in the United States. Not all nation-states have this feature. But it is not clear even in the American context why subnational bodies would be averse by default to the national government in the way that Madison describes. Why shouldn’t a group of states collude with the national government to advance their aims at the expense of everyone else? Could that not elicit a distinct form of despotism? Indeed, the early American Republic’s experience with the politics of slavery suggests that states could and did use the national government not just to shield themselves from the abolitionists’ claims of justice, but also to advance their self-interested visions of international empire founded on the lash and the cotton gin.

It also does no good to observe that the Constitution that Madison designed remains in effect today—so it must have “worked.” Even though the political arrangements of 1789 and 2024 share a common verbal form, it is quite clear that basic elements such as the presidency and the Supreme Court have changed beyond recognition. They have swelled in effectual power in dramatic and unanticipated ways, yielding institutions the Philadelphia delegates of 1787 could have barely imagined. In recent decades, moreover, legislative power has waned as Congress has become hamstrung by partisan polarization. At least from the perspective of a rule of law concerned with stability and predictability, therefore, it is just as plausible to say that Madison’s plan, and his Constitution, foundered as it is to characterize it as a roaring success.

Finally, it is worth touching briefly on one institutional design solution that Madison did not advance: the creation of a judicial body that could discipline both the legislature and the executive. Powerful supreme courts have become increasingly common around the world, however, in the postwar period. The resulting pattern of “juristocracies” is controversial. Thinkers from the English philosopher Jeremy Bentham onward have expressed concern as to whether judges indeed will pursue the law in a neutral fashion, or in ways that advance their own generally elitist interests. The concern is particularly acute in constitutional regimes, such as the American one, in which the process of appointing judges is controlled by the national chief executive or a national legislature. Perhaps the best-known defense of the judicial role as a stabilizing, legalist force was offered by the early twentieth-century Austrian jurist and scholar Hans Kelsen. In the course of a sharp debate with conservative (later Nazi) jurist Carl Schmitt over the use of emergency powers in Weimar-era Germany, Kelsen offered a powerful argument in favor of courts as guardians of the basic law. Just as it cannot be assumed that legislators or chief executives will identify with their institutional homes, so too the question of whether judges promote or undermine the rule of law is an empirical one that must be assessed on a case-by-case basis. Such inquiry usefully begins by asking what kinds of institutions count as “courts” in the first instance: Do administrative tribunals of the sort Dicey disparaged, for example, count? With a definition in hand, it is possible to ask whether the involvement of a court will advance the rule of law—or why judicial action might create new costs or distortions.

It is therefore a mistake to identify the rule of law with any distinct set of abstract institutional choices. Such generalizations about the “best” institutional designs may not do large work in practice. Too much depends on how those bodies operate on the ground.

The rule of law and class conflict

A second way of thinking about the sources of the rule of law looks past the design of formal governmental institutions. It instead roots the rule of law in a wider context of social conflict. This approach draws on observations of Niccolò Machiavelli offered in the course of a longer historical discussion of the ancient Roman Republic. Machiavelli wanted to explain how it came to be that “liberty” could survive, and even thrive, under conditions of sharp social conflict. The core intuition that Machiavelli develops is simple, and transferrable to the rule of law. It is certainly possible to insist that the powerful crook their knees to the law. But they will do so only if they are forced to submit in this way by some countervailing force—and that force must be sought within society. It is most likely to take the form of the social classes normally at the receiving end of power’s sword, and hence with the most to gain from a concrete realization of the abstract quality of legality.

Imagine a prince who wishes to maintain his power over a turbulent people, even as he must keep an eye on potential threats of foreign invasion or infiltration. No prince can do so alone. One possible strategy for the prince under these circumstances is to keep his population disorganized, fractured, dispirited, or otherwise unable to coordinate so as to threaten him. One problem with this approach, from the prince’s vantage point, is that he may need to call the people to arms to repulse a foreign invasion. But a disorganized people will be hard to rally. Even a prince cannot defeat a foreign horde alone. He needs what Machiavelli calls partigiani amici, or “partisan friends.” There are a few ways the prince garners such allies. A space at the political table is an option, as is a measure of fiscal redistribution. But with either of these tactics, the prince must be able to credibly commit to not reneging on his deal. If potential amici feared that the prince would take their aid and then spurn their political involvement or take back material benefits, they will not come to his aid in the first place. The rule of law—in the lawyer’s thin sense of a general, predictable, and stable regime—is here a valuable good to potential allies. It enables the planning and construction of an orderly life by denying the prince the power to act in arbitrary ways. As such, it is both an intrinsically valuable good that the prince can supply in exchange for his amici to remain resolute in their support, and also a way of underwriting the prince’s other bargaining chips. In addition, the rule of law has some side benefits for the prince. It might, for one, enable the emergence of a vibrant commercial sector. The virtues of a wealthy, taxable commercial society to an impoverished prince need little elaboration. And by publicly bending elites to the disciplinary rigor of common rules, it might further elicit a sense of shared fate. When it comes to foreign foes, it could act as the psychological cement that glues together the prince’s sword.

A variation on this story hinges on a different worry of the prince—the need for fiscal credit with which to pursue state-building enterprises or else war. In an influential article about the English “Glorious Revolution” of 1688, the economist Douglass North and the political scientist Barry Weingast suggested that limitations on the previous largely unfettered powers of the Stuart monarchy arose out of the need for kings to be able to commit credibly to repay the Crown’s debts and not to expropriate the property of its creditors. So long as those creditors are domestic, and not international, the rule of law might emerge as a device for credible commitment. Such commitment would hold so long as there were institutional structures that mediated the king’s action and precluded arbitrary deprivations of property. At their inception, these devices might have greatest force for just one or two wealth creditor factions in society. Things might remain this way. Or the creation of these commitment devices might be the first step in a longer process, in which a range of other groups demand and obtain the rule of law’s benefits by securing a place within the state’s representative structures. Understood in these terms, the rule of law has an interesting vulnerability, which emerges only when there is a foreign bond market. For it is possible to imagine the rule of law unraveling as the credit-seeking sovereign turns to external actors such as foreign powers. A version of this intuition about a sovereign’s need for credit has been formalized by contemporary political scientists, including Weingast. They use a branch of mathematics called game theory to model the social dynamics by which legality is produced. Their complex formal model implies that a decentralized pattern of private commitments to enforcing law can emerge when legal institutions display the positive traits of stability, openness, universality, and clarity. This is not quite the same as the rule of law, yet it offers an intriguing lens for thinking about how dispersed private action can generate something that looks like legal constraint of the state.

These accounts of the rule of law in one sense flip the Madisonian script. Rather than starting with the lawyer’s question of how the state is structured, they begin with the sociologist’s question of how different elements of society fit together. The more evenly balanced the different factions or classes are within a society, the more likely the rule of law is to emerge as a coordination mechanism. Conversely, with greater inequalities of wealth, and hence larger inequalities in access and capacity to use law, constraining force of the law is likely to founder. This suggests that societies characterized by yawning gulfs between the rich and the poor are not likely to develop or maintain the rule of law. While these sociological depictions of the rule of law support Hayek’s argument about the virtues of predictability, they also undermine his assertion that the rule of law can tolerate—nay, even elicit—great inequalities of wealth.

Borrowing legitimacy

A final story about how the rule of law works again goes beyond formal institutions. It draws upon a regularity that can be observed most clearly in the early history of legal orders, but which likely persists in contemporary societies characterized by the rule of law.

Many early states borrowed the substantive content of their laws from a preexisting source, such as a body of religious law. Judaic, Islamic, and Vedic codes, for example, were all borrowed and grafted into states’ laws. For example, the Dharmashastras of Vedic tradition, including Manu’s 5,000-plus-line catalog of rules for daily life, emerged from scholarly Brahminic communities. They were absorbed into the law of early Indian empires. Under the Umayyad Caliphate of the seventh century ce, religious judges, or qadis, looked to Quranic texts to settle disputes. They also piggybacked on social norms local to conquered territories. Alternatively, law could be pinched from an illustrious ancestor. The Persian emperor Cyrus the Great cribbed his code from Mesopotamian predecessors. The first European codes, which in time would evolve into what is now called the civil law, drew in part on customary processes and in part on pieces of Roman law preserved thanks to the Byzantine Emperor Justinian’s codification.

The early history of law is rife with plagiarism because budding states and empires had a dearth of coercive tools. Rather than simply creating their own laws, however, their leaders borrowed an established and respected body of existing religious or social norms. These already commanded respect and reverence from the people. By demonstratively aligning themselves with this law, by enforcing these prohibitions, and by abiding by their strictures, emperors and kings could gain public trust and credibility. But this strategy meant that they had to, in fact, follow and apply the borrowed rules. In effect, their actions were constrained by law insofar as that was necessary to maintain credibility.

The result, importantly, is not the full-throated rule of law. It is a leash patterned on whatever the borrowed rules happen to permit or forbid. These rules may be inclusive and enabling. Or they may be harsh and discriminatory. This pathway, in other words, is an uncertain causeway toward the rule of law. Yet it may also explain why the rule of law persists in modern societies. When a legal system emerges in harmony with widely shared moral and social values, it draws popular support from this fact. If popular support for a legal system and the governments that rest upon it depend on this harmony, those governments cannot violate popular moral and social codes with abandon without throwing their own legitimacy into question. They are in this way constrained by the very forces that nurture popular support for the legal system as a whole in the first place.

Why does the rule of law work (if it does)?

It seems eccentric to ask why the rule of law works. It manifestly does work in many of the circumstances in which it matters most. But, of course, this is true only from a certain point of view. For one thing, most people comply with law most of the time not because it is “law” but because it seems the correct, or natural, thing to do anyway. Murder is uncommon not really because it is illegal. It is rare because it strikes most of us as morally wrong. Law (including the law that binds officials) just looks stable, predictable, and effective because it largely tracks prelegal and extralegal religious or ethical codes that most of us, most of the time, find compelling on their own grounds. If law just compels us to do what we would anyway do, the observation of traits associated with the rule of law, such as integrity and persistence, should not be a surprise.

Further, it may be that we have become desensitized to the way in which the rule of law does fail in practice. Law simply does not, in fact, reliably constraint the powerful when it comes to their treatment of the weak. Even in countries with long and storied traditions of legality, there are communities that do not benefit from the stability and predictability of law. In the United States, for example, young Black men reasonably fear the police because of the staggering, and asymmetrical, rate at which they are killed in police encounters. Undocumented migrants are separated cruelly from their children; all are detained in filthy, dangerous cells. And violent conspiracies to murder the vice president and derail an election are met by many with a shrug of indifference. The blasé assertion that “the rule of law works” comes off a little tin-eared in these circumstances.

All the mechanics that have been discussed here largely take people as rational, selfish, even a little myopic—as social scientists conventionally do. They ignore, perhaps too quickly, the real possibility that officials and the public alike might come to value and identify with a rule-of-law project. They discount what Aristotle viewed as vital—the virtuous temperament to take law seriously. Yet moral aspirations of the sort that Aristotle would have recognized plainly do sometimes shape people’s and officials’ actions. The individual commitments of lawyers, judges, and officials to the rule of law have palpable effects in many consolidated legal systems. We should avoid the cheap cynic’s view that just because it marks out a difficult aspiration, the rule of law cannot shape our world. Even if we cannot depend on the virtuous citizen’s commitment to legality, we should gladly recognize it when it comes into being.





Chapter 6

Cultivating the rule of law in new lands

At the beginning of the twentieth century, the rule of law spoke in an Anglo-American lilt. Of course, Aristotle and Montesquieu were not British. But they were part of a widely shared intellectual heritage from antiquity and the Enlightenment claimed by Anglophone thinkers as somehow their own. Locke, Dicey, and Hayek all initially wrote for, and mainly influenced, an English-speaking audience. As described by Dicey and Hayek, the rule of law was understood as a quality that adhered in a single, territorially bounded state. It was thus largely a domestic matter. Not only the United Kingdom, but also many European countries and the United States, had greater or lesser far-flung territorial possessions. To the east, the Austro-Hungarian and Ottoman empires also subsumed nations into their own imperial frameworks. The rule of law did not extend evenly across these colonial empires. The Murderous Outrages Act of 1867 was not the only extraordinary measure enacted to accommodate the exigencies (or brutalities) of colonial rule. In February 1925 the eminent Indian jurist V. J. Patel could stand up in the Legislative Assembly of India and rattle off a half-dozen extraordinary statutory regimes that allowed colonial repression and the violation of basic rights. The era of European colonialism might therefore be characterized as a first era of “rule of law” globalization. It could also be characterized, however, as an era of persistent contestation over the quality of law, and the equality of its application as between rulers and the many-hued ruled.

After World War II, there was a new diffusion of the rule of law internationally. In July 1944 44 nations. met in Bretton Woods, New Hampshire, to agree upon a new international monetary framework centered on the US dollar. Out of Bretton Woods came the International Monetary Fund and the World Bank, institutions that were designed to help manage global currency politics and foster economic development. Fifty-odd years later, the World Bank’s president would announce that the rule of law stood at the heart of economic progress. Development projects by the bank and other donor nations after that speech invariably included a “rule of law” component. Both the World Bank and private organizations have constructed measures of the rule of law, which are now used to rate countries. At the same time, the idea of the rule of law has come to be invoked by governments to advance very different understandings of the relationship of the individual to the state. Singapore and China, in particular, have imbued the rule of law with new meanings and new implications. They have articulated novel definitions of the rule of law nested within authoritarian political strategies. From a tool for facilitating the autonomous individual citizen, the rule of law has thus evolved into an instrument for maintaining centralized political control in the absence of democratic debate or choice. To disregard these developments as derogations or betrayals of the rule of law would be a mistake. It is better to comprehend them as evidence of how unexpectedly fertile the terminology of legality can be, albeit with arguably dismaying results.

In the postwar era, the phrase “rule of law” (or its synonyms in translation from the English) has been used in especially noteworthy ways by three influential actors: the World Bank, the Singaporean government led by Prime Minister Lee Kuan Yew, and successive generations of Chinese Communist Party (CCP) leadership. These adaptions repay attention because they involve self-conscious efforts to articulate alternative versions of the rule of law in conscious conversation with the Anglo-American tradition. In the cases of Singapore and China, a novel redescription of the rule of law has been tightly integrated into a dominant political party’s efforts to monopolize political power. The result is a situation in which zones of legality and unbridled state power uneasily rub up alongside each other. In the more extreme case—China—the result can be what the brilliant German jurist Ernst Fraenkel called a “dual state,” in which a functionally lawless “prerogative” state coexists uneasily with a more legalistic apparatus and perpetually risks collapsing into lawlessness. These histories illustrate concretely alternative evolutionary possibilities for the rule of law as an idea and as a lived political reality.

The World Bank’s rule of law

There are many ways in which the rule of law has extended across national borders. The international human rights regime set in motion by the Universal Declaration of Human Rights in 1948 is one vector by which a variant of the rule of law has been internationalized. Another is the notion that international law more generally constitutes a rule of law between sovereign states. The most consequential and controversial “internationalization” of the rule of law, however, has unrolled along a different path. It takes Hayek’s argument about the relation of legality to the free market as a starting point. This intuition, however, has been transformed in the process of being globalized. Hayek’s core focus on freedom has been lost. Moreover, the resulting international rule of law is implemented using a set of tools that the Austrian did not anticipate.

In the last decades of the twentieth century, international economic institutions led by the World Bank took up the mantle of the rule of law. In a 2004 report, the bank contended that the rule of law helps a debtor government achieve a wide slate of goals. These include maintaining public order, promoting private sector growth, and fighting poverty. Given these connections, bank officials contended, development aid should be focused on two main ambitions. The first is establishing a market economy with property rights, minimal crime, and assured enforcement of contracts. The second centers on democracy and human rights. On the bank’s view, these two goals are complementary. Without the rule of law, the bank’s general counsel Ko-Yung Tung explained in 2002, neither “human dignity” nor “private sector growth” were possible. The connection drawn between legality and economic growth obviously echoed Hayek’s formulation of the rule of law. But the bank drew more directly on studies in the 1990s suggesting that a nation’s “legal origins”—and especially its links to the English common law—determined economic growth and foreign investment.

In practice, the World Bank’s subsequent investments focused on the rewriting of economic regulation. This often meant reducing regulatory burdens on businesses and enlarging private markets. It also included other elements. In the mid-1990s, for example, the bank began pressing debtor nations to reform their judicial selection rules. The bank favored merit selection, a clear and strong judicial ethics code, and financial autonomy for the courts. This emphasis on the rule of law as a design principle for legal institutions also led to the emergence of a cottage industry of private and public indexes for measuring its quality. The bank itself, the Heritage Foundation, Freedom House, and the World Justice Project all developed different “rule of law indexes,” emphasizing distinct combinations of institutional quality, property rights, and political freedoms.

There are two grounds on which development aid focused on the rule of law has been criticized. The first is that its institutional efforts often didn’t take root in a durable way. In a flagship project in Venezuela in the late 1990s, for example, the bank spent roughly $52 million on physical infrastructure for the legal system, $18 million on courtroom administration, and $14 million on judicial training and administration. But it spent this money at the same time the populist government of Hugo Chávez was politicizing the courts. Whatever the bank’s spending did was largely undone by Chávez’s efforts at institutional capture of the judiciary. This suggests that the reform of legal institutions will fail absent a supportive political environment.

The second, perhaps more interesting, criticism is that the World Bank deploys the phrase “rule of law” largely as an instrument to advance a contestable set of deregulatory and market-enlarging policy goals. Critics complain that the bank treats law in practice merely as an instrument for “facilitating the private sector and the free market.” This policy agenda, commonly called neoliberalism or the Washington Consensus, is condemned on its merits. It is blamed for driving up inequality and absolute levels of poverty. When foisted on a debtor nation as a condition for receiving much-needed financial assistance, it is also denounced as undemocratic. Consistent with this line of criticism, the economists who advance the “legal origins” theory, unlike Hayek, are quite explicit in evaluating the rule of law from the perspective of external, foreign investors. One leading voice in this debate, the Harvard economist Robert Barro, speaks of the rule of law in terms of “the attractiveness of countries as places of investment” in relation to contract enforcement, corruption, and the risk of appropriation. Read generously, Barro’s animating assumption may be that the interests of external investors align with those of citizens because of a shared interest in growing a country’s gross national product. Even this logic is, to say the least, controversial. It ignores profound disagreements about how new wealth should be distributed, whether and when inequality is tolerable, and the moral value of democratic self-rule.

The rule-of-law lens for development policy did not survive these criticisms unscathed. By the 2010s, the World Bank had shifted its analytic lens. A 2017 report, for instance, highlighted the idea of “governance,” and suggested that the rule of law could only emerge over “a very long time” through “home-grown” processes. Whether or not the substance of World Bank interventions shifted, its strategy no longer focuses explicitly upon the rule of law as such. As a catalyst for economic development, the phrase appears to have somewhat lost its rhetorical luster.

Singapore’s rule of law

In 1962 the prime minister of the city-state of Singapore, Lee Kuan Yew, gave a speech to the National University of Singapore’s Law Students Society. He proclaimed that the rule of law was a vital foundation for the nation and its institutions. In a range of international forums and speeches since then, Lee and other Singaporean leaders have insisted that the city-state is characterized by both “the rule of law” and a well-paid and well-educated “independent judiciary.” The legal system, they contend, is both consistent and reliable. It applies laws that are clear, consistent, general, prospective, public, and followed in practice by officials. The city-state’s constitution further guarantees many of the individual rights of speech and association often associated with thicker versions of the rule of law. Lest there be any doubt about the matter, in 2007 Lee pointed to his own training in law at Cambridge University and the Middle Temple, one of London’s inns of court, as evidence that he “knew the rule of law would give Singapore an advantage” upon independence.

A measure of this enterprise’s success is the fact that Singapore was rated 17th in the World Justice Project’s Rule of Law Index in 2023. The city-state stood a short way behind the United Kingdom, Japan, and Australia—but nine places above the United States. Singapore, in short, seems a paradigm of the rule of law under more than one definition of that term. The centrality of legality in its political culture has indeed been a major selling point for its leaders when they are touting the city-state’s comparative global advantage to global firms. It would therefore seem a good example of a successful transnational grafting of the rule of law.

Yet things are more complicated. Since independence, Lee’s People’s Action Party has won all but a handful of seats in every legislature. Democratic opposition has been stifled. The government parries criticism with libel judgments or simply does not allow it to appear in print. Judges who step out of line in political cases lose expected promotions. And even when there are constraints of law placed upon the government’s security powers, these have no meaningful effect. Singapore has all the trappings of the rule of law, in other words, but without all the benefits anticipated in respect to political life. If the government behaves in predictable and stable ways, allowing Singapore’s economy to thrive, it is not because of law as such. It is because predictability in certain domains is of value to the reigning authorities.

This pattern of “a rule of law with a somewhat unconstrained state” can be illustrated with two incidents drawn from different moments in the city-state’s history. In August 1966, a year after Singapore gained its independence, the new national assembly enacted a criminal law allowing corporal punishment for vandalism. The Vandalism Act was initially used mainly as a weapon against the left-wing opposition party Barisan Sosialis (Socialist Front). In response to bans on peaceful protest, left-wing activists had resorted to anti-US and pro-Vietcong graffiti tags. Defending the use of corporal punishment against these opposition operatives, Lee criticized magistrates and prosecutors who resisted the imposition of heavy punishments. Lee insisted that such resistance was motivated by a flawed belief that the “administration of justice” boils down to just “application of the law.” Officials who declined to apply the Vandalism Act later found themselves out of a job. In Lee’s view, they too had failed to grasp society’s “fundamental” need to protect itself. The “law” upon which the rule of law rested was, in his view, properly understood as simply an instrument for the party that controlled the state to extend this control over society at large.

Almost 30 years later, the Vandalism Act again became a hot-button issue when an American-citizen teenager was convicted under the law. Responding to foreign criticism of its harsh penalties, Lee again insisted on the law’s role in forestalling “chaos” and preventing the city-state going “downhill.” He made this argument alongside an insistence that Singapore stood for a distinct set of “Asian values” in contrast to the weak, ineffectual, and disorderly West. The rule of law, for Lee and other Singaporean leaders, is a foundation for a distinct and different method of firmly ordering society through exemplary punitive violence. It is offered consciously as an alternative to a decadent West’s weak-willed and wavering approach to order maintenance.

A second incident concerns the use of detention for national security ends. In 1988 four dissidents were arrested and detained without trial for allegedly plotting to undermine the government. Their lawyer asked the Singapore Court of Appeals to release them because the government had not followed procedures set forth in the Internal Security Act. The court agreed. It even offered the suggestion that later courts could intervene whenever the government used illegal or irrational tactics. The government complied with the release order, driving the men from the Whitely Road jail. And then, once they were outside the prison gates, it promptly rearrested them. Then it restarted the detention process under the precise terms of the statute. The government further amended both the constitution and statutes to clarify that courts did not have an important role in cases when state force was illegally or irrationally used. All this, by law and through law—and all to vindicate once again the state’s iron fist.

Starting with Prime Minister Lee, Singapore’s leaders have used both legislation and their own reputation for legality to undermine the capacity of legal institutions to limit powerful state actors. They have done so, however, while remaining within strictly legalistic bounds. In this endeavor, they have carved out a novel and distinctive understanding of the rule of law linked to their recitation of “Asian values.” With this vision in hand, these leaders have not hesitated to laud this vision to Singapore’s neighbors and competitors. They have, in effect, insisted that it is possible to comply with much of the lawyer’s rule of law without binding the government’s hands in any meaningful way. In the case of the Vandalism Act, this was done through pressure on magistrates and prosecutors. That this backstage influence flowed through informal and somewhat obscure back channels made it no less effective. In the case of the national security law, the government used its overwhelming numerical dominance of the legislative process for the same purpose. Such effective strategic manipulation of legal norms suggests that Dicey missed the mark when he described parliamentary supremacy and the rule of law as mutually entangled by definition. Where parliament is dominated by a single political movement committed to muzzling opposition, the legislature can mold the rule of law in ways Dicey had perhaps not anticipated.

Is this, then, the rule of law? One possible response is that Singapore illustrates something called “rule by law” when it comes to political matters. This phrase describes a state that uses law as an instrument of discipline and control, without in any way allowing it to constrain those wielding state power. In Singapore the rule by law is most clearly seen when threats to the People’s Action Party’s hegemony hove into view. Yet the Singaporean case also suggests that the line between a limiting rule of law and an enabling rule by law can be elusive. It is the same judges and prosecutors, after all, who enforced the Vandalism Act and the ordinary criminal law. A legal system can have elements of both “rule of law” and “rule by law.” Indeed, the same people can be engaged in both projects simultaneously in different corners of their docket. Singapore also powerfully illustrates how a state can use law in subtly modulated ways in different domains. Like a suave Hitchcockian villain, it can commit credibly to investors and multinational firms that they will have a stable business environment on the one hand, while wielding the law as a knife against its political foes on the other.

The result is that expectations of legalistic constraint for political opposition are dramatically weaker than legality for everyone else.

“Governing China in accordance with law”

Around the time that the World Bank was becoming interested in the rule of law, that phrase also started to appear in Mandarin-language statements of Chinese Communist Party (CCP) doctrine. Its meaning, and the role that it has played in Chinese politics, has shifted since then. In its first few decades after the death of Chairman Mao in 1976, the CCP first liberalized the nation’s economy and loosened controls on political speech, but then lurched back toward a more centralized and repressive economic and political model. Through these shifts, the rule of law “with Chinese characteristics” has remained an axiom of the party’s doctrine.

The 1980s and 1990s were a period of rebuilding legal institutions in the wake of the Cultural Revolution. It was only in 1996 that President Jiang Zemin described an effort to “rule the nation in accordance with law” (“yifa zhiguo”) while also building a “socialist country under law.” Three years later, Jiang’s language was added to the 1982 Constitution. And two years after that, China joined the World Trade Organization. This seemed to mark a shift toward the understanding of the rule of law pushed by global financial institutions. Indeed, the premier who followed Jiang, Hu Jintao, characterized China’s legal system in terms that echoed the World Bank’s understanding of the rule of law—emphasizing property rights, markets, and reliable credit provision. In 2007 the party’s principal policymaking organ, the Politburo, described property rights as “part of the basic plan for implementing the law.” In 2009 the Politburo met again to discuss “administration by law” and the “spirit of a socialist country under the rule of law.” It seems that China was on a path of deepening its market economy while at the same time entangling its ruling elites in legal constraints.

But things did not work out that way. With the accession of Xi Jinping as both president and general secretary of the CCP in 2012, the place of yifa zhiguo in formal party doctrine seemed to ebb. There was a new focus on the primacy of Communist Party control. In a 2013 speech, Xi described the rule of law as subordinate to “the program of party leadership.” Legal institutions were integrated into this project. The party had “groups” in most courts. Judges worked closely with both the Ministry of Justice and local governments. They took part, as a result, in local political campaigns on anti-corruption, birth control, respect for the elderly, and street cleaning. Under Xi, legal reforms also gave judges “lifetime responsibility” for their cases. Their dockets increased. But except for politically charged matters, the judges were pushed to behave in more professional, legalistic ways, and so decide nonpolitical cases according to the formal law. At times, and in some places, law reigned. But in a pinch it was subordinate to the project of party control.

Party doctrine also made clear that yifa zhiguo was to be understood as quite distinct from any “bourgeois” concept of law. On the understanding that came to dominate under Xi, law is not a constraint on the party. It is instead a mechanism through which the party overcomes the challenges of ruling a vast and varied nation, and of disciplining its fickle, easily tempted cadres on the ground. Law is a way of “rectifying individuals,” not institutions. Under Xi, the rule of law is associated with the rule of virtue in anti-corruption campaigns. In 2018 he underscored the need to ensure that the state (but not the party) operate “strictly within the scope of the constitution and the law.” His anti-corruption campaign not only tackled real graft. It also consolidated centralized control within the party. Legality became a double-edged knife. It disciplines the party’s cadres in the state apparatus, but also empowers the central party. Indeed, when the National People’s Congress Standing Committee added new national-security powers to Hong Kong’s Basic Law in June 2020, and then used them to crush the city’s pro-democracy movement and independent media, it could do so within the frame of legality.

As in Singapore’s case, the rule of law in China is difficult to comprehend unless placed in its broader political context. Like Singapore, China is characterized by a one-party monopoly on effectual political power. The CCP’s hold, however, is tighter and more closely hitched to a project of national greatness. Unlike Singapore, the party’s dominance is reflected in the law’s explicit terms. Article I of the 1982 Constitution defines party leadership as the “defining” characteristic of the polity. This constitutional text, however, is less important than the de facto authority of the party to act without regard to law. It is state institutions that are amenable to law; the party is subject only to its own rules. The Jiang and Hu periods were moments of relative party fragmentation. In the Xi era, the party has evinced fewer fault lines. It has extended its organizational reach into the private sector. New digital surveillance tools extend its control over individuals in both public and private spheres. At the same time, it has homed in upon a nationalist ideology that resonates with the Chinese public even as it has narrowed room for dissenting views. Yifa zhiguo is explicitly subordinate to this vision.

This evolution of yifa zhiguo can be understood in light of Machiavelli’s insights into the social mechanisms through which the rule of law is produced. In his Discourses, Machiavelli posited that law might emerge as a constraint on the powerful under conditions of social conflict. The greater the threat of disruption from the plebeians, he thought, the more likely nobles would cede authority by coming under law. The ebb and flow of legality in China supports his point, with the CCP (and Xi) taking up the ermine of the prince. When the party’s effectual power ebbed, as in the 1990s, a more complex understanding of the rule of law emerged. But as its power over society surged, the law became more of an instrument to advance the party’s interests without any sense of reciprocal constraint upon the party-state.

Machiavelli also offers another illuminating point about why a prince would use the law. He observed that a prince would often find it valuable to delegate the thankless task of resolving disputes among subjects. Settling those disagreements often kindles enmity, he explained, without creating new allies. A similar logic helps explain why Xi’s government has given the judiciary unprecedented responsibilities after a decade of stagnating reform. Doing so responds to genuine popular demands for dispute resolution at minimal political risk to the party.

This rule of law “with Chinese characteristics” is distinct from European and American analogs. Some observers have gone so far as to claim that it is not the rule of law at all, but a species of the “rule of man.” Or it can be described as a “dual state,” in which a zone of morally loaded ideas about legality coexists uneasily aside a domain of unbridled “prerogative” power. The border between these two zones, of course, is constantly at risk of collapsing, invariably to the detriment of legality.

Hybridizing the rule of law

When the rule of law migrates from the pastures in which it was originally cultivated, it metamorphoses dramatically. In the hands of Bretton Woods institutions, it became an instrument of macroeconomic discipline hitched to a neoliberal agenda. In a Singapore ruled by an austere barrister-turned-autocrat, it became a token of “Asian values” and the commitment to communal order over law. And in the (only notionally Communist) China of the twenty-first century, it has become yifa zhiguo, an instrument for reliably stabilizing centralized party rule.

But again, it is worth asking: Are all these varietals properly called the rule of law? There is no canonical account of the rule of law even in its home terrain. The understandings that have emerged in the multinational, Singaporean, and Chinese contexts cast light on the wide variety of aspirations to which the law can bend. And it is hardly clear that the older versions of the rule of law uniformly lack the “neoliberal” or authoritarian tincture that these examples have. Those prosecuted under the colonial Murderous Outrages Act, as applied in British India, might think not. Rather than being dismissed, yifa zhiguo is worth considering as a potentially durable model for the integration of law with concentrated political power. Given China’s potential for growing geopolitical influence, not to say dominance, it is not implausible that yifa zhiguo will soon take on larger global importance. It may well be our future too. Or perhaps these case studies should not be embraced for the light they cast on the various ends a legal system can advance—but also for illuminating the perennial question, framed so eloquently by Lon Fuller, as to whether the law, standing on its own, has an intrinsic moral coloring worthy of our reverence.





Chapter 7

The rule of law condemned: Critics and crises

Sometimes, the rule of law is its own worst enemy. In Singapore, Prime Minister Lee Kwan Yew and his successors used the city-state’s reputation for legality as an argument to deflect criticism of its authoritarian and antidemocratic policies. Legality for business made it easier to use arbitrary police powers against Lee’s political foes. In contemporary Russia, public corruption allows considerable wealth to be drained from the state and major sectors of the economy. The oligarchs who benefit support the despotic and intolerant Putin government. This would be impossible if those oligarchs could not bank in an overseas destination with strong rule-of-law protections for property. The rule of law in London (such as it is) thus saps the rule of law in Moscow.

So, is the rule of law always a virtue? If the rule of law in one domain can undermine it in another, should it be assumed that legality is always both stable and benign? From the opening decades of the twentieth century, particular definitions of the rule of law have been contested. Dicey’s rule of law not only neglected the oft brutal realities of British colonial rule. It also attracted the scorn of other leading British legal scholars, such as Ivor Jennings, for its blinkered dismissal of continental law and its perceived hostility to the welfare state. Lon Fuller’s claims about the “internal morality” of law attracted a pointed demurrer from the British scholar Herbert Hart. And Hayek’s connection of the rule of law to economic freedom and property rights has met repeated objections from left-liberal scholars. But these criticisms were focused. They did not reject categorically the idea of holding legal systems to an aspirational standard. They did not discard the hope that law could yield a beneficial kind of discipline.

Alongside these narrowly framed objections, though, other critics have launched categorical broadsides against the rule of law. They have challenged its stability and its desirability, not its details. The attacks travel on different ideological vectors. From the political left, the intellectual tradition seeded by Karl Marx generated scathing condemnations of the ideological, even delusional, quality of what it labeled “bourgeois legalism.” The most enduring was penned by a Soviet jurist, Evgeny Pashukanis, who saw law as inexorably shaped by the commodification logic of industrial capitalism. A different, equally potent attack came from the political right. The rule of law, it posited, is a feeble and incoherent makeweight. It ignores core, existential realities of political life—namely the sovereign’s brute act of decision and the pervasiveness of mortal conflict. It thereby deludes its advocates into a complaisant ignorance about the incoherent and self-defeating quality of the rule of law as a foundation for liberal self-rule. The most incisive and influential version of this argument came from a controversial German jurist, Carl Schmitt.

The criticisms of Pashukanis and Schmitt presaged three of the most pressing crises experienced by the rule of law almost a century later. First, the rule of law is under pressure from economic inequalities flowing from the present configuration of capitalism. Second, the twenty-first century has been characterized by a series of shocks from outside the ordinary flow of politics, as well as the responsive deployments of emergency powers that threaten the rule of law. These crises include terrorism and viral pandemics such as SARS, MERS, and COVID-19. In response to these shocks, governments around the world reached for emergency powers to detain, control movement, intrude on privacy, and stifle speech. In some cases, these powers introduction has also accelerated existing patterns of rule-of-law decay. Third, and not unrelatedly, economic and cultural dislocation have seeded a series of “populist” political movements. These follow Schmitt in understanding politics as a deadly contest between the nation and its enemies. Leaders carried to power by such movements often show a blatant disregard for legality. In the acute cases of Hungary and Venezuela, they have turned legal institutions against the democratic process and their own people.

That Pashukanis and Schmitt anticipate in their writings some of the thorny issues raised by contemporary crises is not coincidental. Both men wrote their key works in the 1920s. This also was a decade of turmoil. Revolutionary fervor, political violence, and civil strife across central and eastern Europe placed the viability of legalism in serious doubt. Both men’s lives, indeed, intersected with regimes of violent atrocity—Nazism and Stalinism—albeit in quite different ways. These contact points between their work and the abject failure of legalism (and, more importantly, humanity) complicate any reading of their work today. Proximity to evil also brought ruin to both. But it also seems to have charged their work with a particular kind of insight.

Pashukanis

Born in 1891 in what is now Lithuania, Evgeny Pashukanis became a Bolshevik in 1912. He rose through the ranks of the new USSR, becoming one of its leading jurists and a vice-commissioner for justice. His magnum opus of the 1920s, The General Theory of Law and Marxism, was reprinted several times. It was also quickly translated into German and Italian. By the 1950s, jurists on the other side of the Iron Curtain, including Lon Fuller and Herbert Hart, singled out this work as “ingenuous” and “important” even as they resisted its foundational premises. Pashukanis’s theory of law, of course, was anchored in Karl Marx’s economic theory and his historical materialist analysis of history.

The first centered labor as the source of economic value. The second identified changes to the technological forms of economic production as motors of historical progress toward first a capitalist and then a communist state. One implication of Marx’s position was the centrality of society’s economic structure (the base) and the derivative quality of its political and legal forms (the superstructure). This base-superstructure distinction points toward a highly limited role for law as merely a reflection of, and perhaps a means to reproduce, capitalists’ dominance of the working classes. On this view, the values associated with the rule of law—stability, consistency, publicity, and the like—should be decried, not celebrated. If the law boils down to the interests of the capitalist class, then it deserves no respect, and the rule of law should be abandoned even as an aspiration.

Pashukanis’s distinctive contribution was a more subtle depiction of law. Drawing on early passages of Marx’s Capital, he identified a “deep connection” between the distinctive forms adopted by law and the “commodity form.” For Marx, a commodity is not just a good or service. Rather, it is a “mysterious” device through which value-creating labor is transformed into a universally recognized form that is especially amenable to market exchange. On Pashukanis’s telling, any society that is even remotely based on the “exchange of commodity values” will necessarily adopt the familiar forms of law. The only form of law, that is, is “bourgeois law.” So, when the dynamic of historical materialism leads to the dissolution of capitalism, this will also lead to the “disappearance of the juridical factor” from social life.

Law, in this view, arises from the conflict between specific private interests. So not every kind of social organization involves law. Pashukanis pointed to military regulations and train timetables as forms of rule-based organization that are not “law,” because they do not arise out of class conflict. At the same time as he stressed conflict, Pashukanis insisted that law is not simply a reflection of the triumphant “class interests” of the bourgeoisie or, more generally, the “prevailing relations” between the classes. Instead, law embodies and creates an order of abstract relationships through which the creation and ensuing flow of commodities in a market economy can be arranged. A legal relation is one that has been abstracted from the context in which production occurs. The law decants the material results of actual “dominance and subservience” into a set of formally equal relations suitably planed down to enable the smooth flow of market transacting. This commodity-based economic system needs what only the law can supply: “a person endowed with rights on the basis of which he actively makes claims.” That is, a basic function of law is the fashioning of a formally equal right–bearing subject, which is an obvious fiction, in order to meet the demands of commodity exchange through the market. The organization of law around this rights-bearing subject assumes a distinction between private interests and the public’s interests. Property can be exchanged with the conscious “will” of the owner, even as the linkage between labor and the commodity unfolds unseen “behind people’s backs.” Having obscured from view the actual springs of value, law then offers its subjects what Pashukanis describes with biting irony as a “rare thing”—the noble lie that all those interacting in the market are “absolutely free and equal” to act based on their own free will. The commodity form of law will be overcome, however, in the transition Pashukanis anticipates from capitalism to communism.

Pashukanis’s view of law and its origins suggests that the very features that the rule of law celebrates—abstraction, generality, and even-handedness—are just tools enabling a commodity-based market economy. Here, Pashukanis’s theory has a surprising kinship with Hayek’s. Both underscore the relation of law to market ordering. But for Pashukanis, the law does not just enable markets, it hides “behind people’s back” the facts of unjust extraction of surplus value. The problem with law, on this telling, is not that it simply reflects a capitalist class’s interest. Rather, law is objectionable because the basic units through which it organizes society emerge from an undesirable logic of exploitation, commodification, and mystification—and indeed are crafted to enable and extend that logic. The link between law and injustice is beyond curing. It runs too deep for that.

Predictably, Pashukanis’s theory shares some of the problematic qualities of Marx’s. It is framed, most importantly, around a class-centered theory of historical materialism that attracts little support today. In an age in which the value of environmental and intangible assets is better recognized, a labor-centered theory of value also is of questionable value. Another puzzle concerns causation: How can law be an outcome of the commodity form when the legal relations of property are needed in the first place to organize exploitative production? Nevertheless, Pashukanis’s text offers a distinctive way of thinking about the relationship between patterns of economic activity and ownership, on the one hand, and the law, on the other. It gestures to the possibility of root-and-branch criticism of the project of legality based on its relationship to economic processes. Subsequent thinkers have offered more narrow-gauged critiques. But Pashukanis’s is striking in the sweep and depth of its indictment. His was neither the first nor the last such root-and-branch critique of law, but it remains one of the most interesting and sophisticated.

Fifty years later, it would be another Marxist who would offer the most forceful extension, and partial repudiation, of Pashukanis. The English Marxist historian Edward Thompson published a short book on an English statute called the Black Act of 1723. A creature of the corrupt government of Robert Walpole, the Black Act contained a gamut of new capital crimes. These targeted poachers in the royal forests and were largely enforced through summary proceedings. Thompson explains how the act was a rather crude instrument of the ruling class. It enclosed common resources for the benefit of the wealthy. But, he cautions, those brought to book under the act still felt a sense of “legal wrong.” The communities under the act lived near royal forests and depended upon them for nourishing game. For the law to work effectively on these communities, Thompson explained, it was not enough for it to mirror class relations. It had to have its own freestanding logic, traits, and evolution. In particular, it had to appeal to what Thompson called “standards of universality and equity.” Echoing Pashukanis, Thompson here stressed law’s claim to abstraction and universality.

At the same time, however, Thompson broke from Pashukanis. On Thompson’s view, it was not enough for the law to be “evidently partial and unjust.” If this were so, it would “mask nothing, legitimate nothing.” The law instead, occasionally, actually be just. It must also bind the Walpoles of the world, who could not simply shrug off the rules that bind everyone else, “or the whole game would be thrown away.” The result was something different from the raw exercise of arbitrary power sometimes called “rule by law.” Even when it is just a “nuisance” for the ruling classes, Thompson concluded, the rule of law “is an unqualified human good.”

This remark occasioned a good deal of consternation among scholars on the left. Perhaps few of them were directly acquainted, however, with the fear that pervades a society ruled by law without anything like the rule of law. Few have experienced what Montesquieu called despotism. And so few can credit the partial, perhaps very small, gain celebrated by Thompson as a major achievement without being overwhelmed by the injustices that remain. The same cannot be said for Pashukanis. In the late 1920s he became the object of increasing criticism by Stalinists for his claim that law is necessarily bourgeois. This was an obvious embarrassment for a regime that championed a strong state, channeling repression through the legal forms of the secret police and the show trial. He was called a “wrecker” and a “Trotskyite saboteur.” Long after the slaughter of the kulaks and the Holodomor, a desperate Pashukanis published a series of groveling paeans to Stalinism. It did not work. In 1937 he was liquidated—one more body on the heap for “socialist legalism.”

Schmitt

During the Weimar period in Germany, Carl Schmitt was a young yet renowned law professor, first in Bonn and then in Berlin. In this period, he published a series of books about the legal and political convulsions of the young republic. Among the most important were Political Theology (1922), The Crisis of Constitutional Democracy (1923), The Concept of the Political (1927), and Constitutional Theory (1928). These works are still the bedrock of his contemporary reputation. They offer a carefully qualified defense of democratic rule, albeit on terms that many now find unappetizing. They also sketch a novel pattern of dichotomies to organize legal and political thought. Schmitt’s sharp distinctions—between the rule and the exception, the friend and the enemy, the commissarial and the sovereign dictator, among others—define and bound his signature contribution. But the way they hang together remains sharply debated. Their reading now is complicated by what happened next in his career: on May 1, 1933, Schmitt joined the ascendant Nazi Party. For three years, he sat atop the legal profession, penning justifications of Hitler’s extermination of political foes (“The Führer protects the law”) and the Nuremberg race laws (“The Constitution of Freedom”). He was ousted in 1936—like Pashukanis, for his apparently insufficient loyalty to the regime. This period in Schmitt’s career nevertheless creates a difficult and divisive question: To what extent should his earlier works be read as anticipating and even advancing toward the embrace of fascist rule organized on principles of racial purity and violent suppression of democratic opposition? Even if it is assumed that Schmitt was an opponent of National Socialism before 1933 (as some evidence suggests), should his arguments be situated in the movement toward Nazi rule? Or would such a gloss simply embody prejudicial hindsight?

However these questions are answered, Schmitt’s critique of the rule of law has plainly been influential. It prefigures some of the worries brought to the fore by the populist explosion and serial emergencies of the early twenty-first century. At its core, his theory holds that the system of autonomous rules that make up a legal system is something of an illusion. The ambition typically thought central to the rule of law—of constraining the power of a governing class under stable, predictable, and transparent rules—is an illusion. Law for Schmitt depends on sovereign authority, and sovereign authority inevitably proceeds though action and not the written word. It is the unmediated, raw fact of a sovereign’s decision, unbounded by law, upon which social order ultimately rests. Behind Schmitt’s sovereign lies a vision of politics defined not by bargaining between groups, or even the latent conflicts Pashukanis posited. Politics, taught Schmitt, is a matter of active, mortal, and violent conflict against an enemy. Only a homogeneous people, capable of recognizing its enemy through the decisive action of a sovereign, can be a nation.

The seed of Schmitt’s case against the rule of law is found in his stark assertion that “[s]overeign is he who decides on the exception.” Law is often imagined as a system of general rules. But these can never accommodate effectively all unexpected emergencies. It is simply inevitable, contended Schmitt, that unanticipated crises will strike. At that point, there must be a decision about whether there is indeed an emergency, and, if so, what should be done. This power, moreover, is logically unbounded. It is inconsistent with—it negates—the force of otherwise generally applicable written law. This is because a legal order can exist in the first place only if there is a decision by the sovereign that no emergency obtains. Hence law as a system persists only at the sufferance of the sovereign. Any sovereign decision on the exception, moreover, must come as if from nothing, unbounded by law or morality. And if that power of decision does not exist, what follows is worse: the “status of states” is simply lost. Schmitt also rejected all efforts by the liberal constitutional state to cabin the exception. On his telling, this is simply logically impossible. It is the exception alone that “confirms not only the rule but also its existence.” A legal order, in consequence, can only exist if there is a sovereign decision; accordingly, the liberal ideal of an autonomous body of law that guides and constrains the state’s actions is an illusion.

The model of sovereignty that Schmitt offers is linked to his distinctive understanding of the “political.” For Schmitt, the creation of a modern state requires action by an “organized people.” The people become a state when they coalesce into a singular form that “decides for itself the friend-enemy distinction.” In this way, the sovereign is prior to law. It comes into being by electing an existential foe. In an odd parallel to Schmitt’s contemporary George Orwell, this theory of law rests on the claim that our core political identity is a matter of who we target for our “Two Minute Hates.” For Orwell, of course, that prospect was profoundly dystopian. In contrast, Schmitt thought that the weak and confused liberal state “evades and ignores” the political, and instead finds refuge from the basic decisions of politics in the desultory purgatory of “ethics and economics.”

There is a whiff of mysticism in Schmitt’s aphorisms. When he talks of the exception as “real life” breaking through the “crust of a mechanism that has become torpid by repetition,” he comes close to sounding like a New Age guru leading a workplace retreat. A persuasive reading of Schmitt’s work thus needs to begin by situating it in the wider context of German Existenzphilosophie. This was a current of thinking, exemplified by Oswald Spengler’s Decline of the West, that diagnosed a catastrophic moral crisis afflicting all European values at the dawn of the twentieth century. In consequence, it proposed that only the brute fact of human existence had any significance or value.

Many will also resist Schmitt’s claims about the sovereign’s decisions defining the law, along with his related view that emergencies cannot be regulated in advance. Citing Dicey, they will point to the availability of after-the-fact legislative scrutiny and the indemnification of justified lawbreaking. Schmitt’s insistence on the exception appeals not so much to reasoned argument, they will say, but to the arrant braggadocio of the bully. Nor will all be persuaded that politics must be organized around an “existential” friend-enemy distinction. For many of us, that sounds like a depiction of how politics goes wrong, not a description of its core.

Nevertheless, Schmitt’s work has an abiding appeal because it points toward the difficulty of managing catastrophic shocks. It forces attention to the problem of law’s undertow of brute force. Further, Schmitt’s analysis of the exception points toward an important weak spot in most versions of the rule of law. This is the possibility that legalism’s enemies gain political power and use that power to dismantle the legal constraints on their authority. Schmitt says that this possibility can never be avoided, since no system of written legal rules can ever be entirely constraining. As he puts it in Constitutional Theory, a legislature “is in no conceivable manner bound by its statutes.” Rule-of-law theorists, in other words, go awry when they forget that the legal system necessarily rests on a political constitution, and that there is always a risk of rupture between that political agreement (in “real life”) and the laws on the books. Even if one finds the language of sovereignty opaque or obsolete, this is surely an important observation, one that resonates even if it not an analytic truth.

Like Pashukanis’s commodity theory of law, Schmitt’s aphorisms on the exception are pitched at a very high level of abstraction. For both theorists, there is a question of whether their general claims about “legal form” and the necessary limits of government by statute bear fruit today. Indeed they do. In the early twenty-first century, even the lawyer’s thin rule of law has come under strain in the territories it has historically called home. Three lines of stress flow from the diagnoses of Pashukanis and Schmitt—inequality, populism, and emergency. These are not the only lines of strain that might be mapped. It is true that starting with different definitions of the rule of law might lead to a focus on quite different crises. Those influenced by Dicey’s hostility to administrative courts might finger the growing power of national bureaucrats. Or they might bemoan the migration of lawmaking authority from national legislatures to supranational bodies such as the European Union and the infamous “troika” that emerged in the European debt crisis. Or they might raise a worry about the growing power of high courts around the world to set national policy—say, on Brexit or morals legislation—without any real guiding law. But a choice is necessary. And like any choice between specifications of the rule of law, a selective canvassing of its present crises necessarily reflects a judgment about what values the law is best understood to further.

Economic and other inequalities

In April 2016, the chief executive officer of Facebook, Mark Zuckerberg, vowed to the US Senate that he was “not opposed to regulation,” so long as it was the “right regulation.” Less than five years later, Facebook would shut down its news feed as a way of putting pressure on the Australian government to forego new laws aimed at social media platforms. That government relented. In the United States, a series of disclosures about social media’s troubling effects, including by Facebook whistleblowers, did not lead to new American legislation. Perhaps not coincidentally, in the same year that it shut down its Australian news feed, Facebook spent more than $5 million on lobbyists in Washington, DC. The company’s market dominance (in Australia) and the wealth it flexed (in America) in effect purchased a shield against law.

But nothing Facebook did violated the law. Neither in Australia nor in the United States did its actions undermine the guidance role law plays. Yet it still seems plausible to say that the rule of law is troubled by the company’s actions. So, at some point do background wealth inequalities run afoul of the rule of law? Theorists of the rule of law divide on this question. On the one hand, Hayek concludes that such disparities cannot be avoided and that the state’s redistributive efforts would necessarily be lawless. On the other hand, it might seem that generality, publicity, and the like are virtues only if they are coupled to effective access to justice for all. This means not just open courts. It also requires a population that has the material and psychological resources to access those courts readily in order to press their rights, rather than being preoccupied by where to find their next meal or rent payment.

The early twenty-first century is an opportunity to test these competing views. In Europe and the United States during the first decade of that century, wealth was concentrated to an extent not seen for a hundred years. In Europe, for example, the poorest half of the population owned less than 5 percent of all property, while the richest 10 percent had 55 percent of all property. In the United States, the divide was wider still. The poorest half of the people possessed barely 2 percent of property. Meanwhile, the wealthiest tenth claimed about 72 percent of those resources. Can the rule of law thrive, or even be sustained, under such conditions?

There is evidence that wealth disparities do translate into serious failures in the rule of law. A first concern is illustrated by the Facebook example. If the wealthy can gerrymander the reach of laws, the rule of law may continue to play a guidance function, but its guidance is partial. Its instructions will anticipate and accommodate the desires of the wealthy, while biting hard on the projects of the impoverished. A law that is guided by the wealthy, but that guides only the poor, is an odd and partial realization of the rule of law. Such a legal system is also amenable to the political philosopher’s objection that it no longer secures justice for all, or at least on terms that could be justified to all. It is further vulnerable to the economist’s objection that regulators (including legislators) can be captured by cartels and monopolists. Parliaments and regulatory agencies might then be persuaded to craft the law to allow firms to externalize costs or extract monopoly rents. This imposes social harms. It also undermines the free market the law is supposed to sustain. As the examples of Lee’s Singapore and Xi’s China might be taken to suggest, the rule of law seems to be creating the conditions for its own decay.

Economic and political power can also influence the way that existing law is enforced. This can undermine even the rule of law’s modest guidance function. In 2020 the US trial judge Jed Rakoff observed that even as his New York–based court was sentencing thousands of poor people to prison every year, corporate executives were effectively immune from prosecution for white-collar crimes with “only the rarest of exceptions.” The practical and political difficulties of bringing such cases, he explained, kept prosecutors’ focus on the less wealthy. When a criminal prosecution is brought, moreover, the effects of economic inequality often shape how the law is applied. The result is a gap between the “law on the books” and a “law on the ground” that varies in heft depending on a person’s wealth. This effect is most pronounced when the criminal justice system is “adversarial,” as in the United States and the United Kingdom. An adversarial system depends on the litigants, not the court, to gather and sift evidence. Hence the quality of litigation outcomes turns on the relative resources each side has. When there is a large gulf between the wealthy and the poor, the state will also find it cheaper, and easier, to pursue and coerce the less-well-off. Most modern legal systems are hard to navigate without expert assistance. In practice, wealth inequalities degrade procedural and substantive rights closely linked to the rule of law. Formal protections against physical abuse or miscarriages of justice, for example, can be rendered moot if the poor have no practical way to assert them. Although the state can remedy some of these problems with legal aid, in both the United States and the United Kingdom this is stingily doled out.

Economic disparities are not the only kind of inequalities that can sap the rule of law. Imagine a society scarred by patriarchal beliefs (or perhaps just look around). Women are likely to find it more difficult to invoke the law. The case of the 22-year-old Iranian woman of Kurdish extraction, Mahsa Amini, is instructive. Amini was arrested, tortured, and killed by Tehran’s so-called morality police in September 2022. Her death provoked furious protests, many led by women ordinarily marginalized in public life. One protester explained why Amini’s death triggered such anger in terms Locke or Montesquieu would have recognized: “You don’t know what they will do to you.” Could a more crystalline rendering of the rule of law (or, more accurately, its absence) be offered? A society characterized by profound gulfs in social power—whether economic, gendered, racial, or religious—is a society at pervasive risk of arbitrary, despotic harms.

There is, then, cause to doubt Hayek’s conclusion that economic disparities are compatible with the rule of law. The rule of law does not demand anything more than rough equality. But it is rocked by gross, if not by minor, inequalities. But just as the medieval church’s practice of selling indulgences deservedly attracted the mockery of Chaucer and the wrath of Luther, so too the sight of the wealthy spending their way out of regulation, and out of punishment, makes a mockery of contemporary law’s moral aspirations. The problem is one that both Pashukanis and Schmitt would have appreciated, even if they did not pin it down: the fruit of the very market system enabled by the rule of law can derail the possibility of an orderly, generally applied set of laws.

The era of emergencies

In one sense, Schmitt was correct: the early twenty-first century has been an era of public emergencies. From the terrorist attacks on New York and Washington to the macroeconomic spasm of 2008–2009 to the global COVID-19 pandemic of 2020, governments have repeatedly been confronted by new and immediate threats to public welfare for which they had not fully planned. Perhaps these crises should have been anticipated. But they were not. Instead, governments responded on the fly. Often, they drew on so-called emergency powers. On Schmitt’s view, this should have been fatal to the rule of law. What followed, however, has been more complex.

Emergencies come in many registers. National security, macroeconomic, environmental, and public health crises all vary in scale and consequence. Sometimes the emergency and the state’s response focus on small groups or minorities. Post-9/11 security policy focused on Muslim and Arab minorities in the West, for example. Others implicate whole populaces as vectors of harm. The COVID-19 pandemic is an illustration of this. Some, again like COVID-19, are global in scale. Others, like Hurricane Katrina, which hit the American state of Louisiana in 2005, or the flooding in Pakistan’s Sindh Province in 2022, are localized. Some happen quickly. Others, like climate change, unfold so slowly that human beings appear incapable of processing what their own eyes reveal. Emergencies demand different sorts of knowledge and varying responses. It is often said, rather casually, that security emergencies draw on expertise and information that only the state possesses. In contrast, the critical knowledge in a public-health emergency will often be dispersed, and in private hands. Contra Schmitt, there is no one kind of emergency—and likely no one kind of desirable state response.

Emergency powers, indeed, vary dramatically in practice. An archetype is the ancient Roman Republic’s practice. Its Senate would instruct the two consuls to appoint a “dictator” for up to six months. The dictator would then deal with the threat to the republic without keeping an eye on the law. And then he would step down. Contemporary legal regimes vary in locating emergency authorities either in a constitution or in statutes enacted by legislatures. Laws can also be temporary or permanent, although temporary measures often outlive their formal sunsets. Where a constitution provides for strong judicial review, courts may also play a role defining the outer perimeter of emergency powers.

The rule-of-law criticism of emergency powers has several strands. A first worry is that emergency rule violates elementary demands of the lawyer’s rule of law. Under the Roman model, for example, the dictator acted without legal guidance. A contemporary emergency law or constitutional provision might be interpreted so broadly that the actions that follow are effectively arbitrary and potentially despotic. A second, related concern is that emergency powers will be used to unravel the larger legal order from within. The dictator simply does not leave office. Egypt’s military ousted an elected government in 2013, for example. By the time it organized elections in 2018, the sole contender running against former general Abdel Fattah al-Sisi supported the military’s continuing rule. Not surprisingly, al-Sisi retained power. This is a concrete example of how the “exception,” as Schmitt termed it, might negate the general rule.

Third, an emergency can involve derogations of basic rights understood to be part of a thicker conception of the rule of law. A legal system that embraces indefinite detention and torture, Lords Bingham and Steyn insist, cannot claim the rule of law’s mantle. After the 9/11 attacks, legal scholars in the United States rushed to propose legal devices to enable indefinite detention and torture—safe in the knowledge that it would be young Muslim men, not them, who suffered. Lawyers for the government offered ingenious yet disingenuous arguments to enable those practices despite statutory bans. They showed that the derogation of basic rights with raw violence can be dignified with a thin patina of statutory license. This is more evidence of how law can decay from within. Exceptional violence can also undermine the possibility of law playing a guidance role in daily life without statutory change. Egyptians under al-Sisi experience the ordinary police as lawless despots despite formal bans on torture.

Fourth, measures adopted during an emergency can leak into “ordinary” times, thereby undermining rule-of-law-adjacent rights. In the United Kingdom, Parliament responded to the 9/11 attacks in the United States with the Anti-terrorism Crime and Security Act 2001, the Prevention of Terrorism Act 2005, and the Terrorism Act 2006. All these measures, which enhanced the government’s powers of coercion and detention, remain on the books. Two decades after the first prisoners were brought to the US naval base at Guantánamo Bay, more than 30 remained imprisoned there a under a statutory regime that allows unlimited detention following the barest, most deferential of court review. Indeed, the judicial review that has been exercised made no palpable difference to the pattern of detentions.

The American and British responses to 9/11 thus illustrate some of the risks that emergencies present to the rule of law. In contrast, the global response to the COVID-19 pandemic shows how legal systems can adapt Montesquieu’s idea of the separation of powers to mitigate legality-related damage. Around the globe, pandemic responses often unfolded under newly minted statutes, with either judicial or legislative supervision, and often through negotiation with regional and city governments. In the United Kingdom Parliament enacted a measure specific to the pandemic allowing additional powers for 21-day periods. France and Liberia created special committees of lawmakers to oversee pandemic responses. Where the executive acted before a law could be passed, legislatures reviewed those actions. In Taiwan the legislature reviewed and gave after-the-fact authorization to border controls imposed by the president in early 2020. Courts also intervened both to stymie lawless government action and to force the state to protect its citizens. In Romania and El Salvador judges curbed lockdown and detention powers. Pakistan’s high court, in contrast, urged the government to enact new legislation after having invalidated an executive decree shutting down businesses. Measures to counteract a global pandemic that kills more than six million people in the span of two years cannot be counted a “success” under any ordinary use of the English language. Nevertheless, the global pattern of national responses to COVID-19 disarms, rather than supports, Schmitt’s claims about the unraveling force of the exception.

Not all pandemic responses conformed to rule-of-law ideas. Turkey’s government used a flurry of presidential and ministerial circulars, press announcements, and ad hoc decision-making in its response. Lacking any statutory framework, this reaction was unpredictable and arbitrary. Perhaps the most serious derogations of rule-of-law values arose when governments used the pandemic to advance a preexisting agenda antithetical to legality. The May 2020 Hungarian law giving Viktor Orbán “extraordinary and unlimited” decree powers is the leading example. Another is the Chinese state’s exploitation of the pandemic to arrest leading figures of the democracy movement in Hong Kong, such as the 81-year-old lawyer Martin Lee. Such exceptional uses of exceptional powers do not suggest that emergency powers cannot ever be squared with the rule of law. Rather, they gesture at a risk to legality that is implicit within certain styles of emergency responses as much as in ordinary governing.

Populism and law’s end

From Latin America to central Europe, the first decades of the twenty-first century have been characterized by electoral wins by political leaders and parties often called “populist.” A leading definition of that term takes populism to be a political strategy based on a “moralistic imagination of politics” organized around the confrontation between a morally purified “people” and a corrupt “elite.” This is a variation on Schmitt’s friend-enemy distinction. It can be discerned in Hugo Chávez’s comprehensive assault on Venezuelan democracy, Boris Johnson’s suspension of Parliament in pursuit of Brexit, and Donald Trump’s various efforts to instrumentalize American diplomacy and criminal justice for personal or political benefit.

Hungary provides the best example, however, of how a thick rule of law can be transformed into a legal regime imposing no meaningful constraint on the arbitrary use of state power. Upon gaining control of the parliament in 2011, Orbán’s Fidesz party issued a proclamation that Hungary had regained the “right and power of self-determination.” This identified the party with the nation. By implication, it ranked the political opposition as disloyal, even alien. Invoking a mythic ideal of the nation, Fidesz used its parliamentary supermajority to push through a raft of constitutional amendments. The number and lines of electoral districts were redrawn to the party’s advantage. A new “Media Authority,” appointed by Orbán, was invested with broad powers to supervise and sanction broadcast, print, and online media. A parliamentary Data Protection Commissioner was abolished. Hungary’s courts, previously a bastion of liberal and legalist values, were dismantled and reconstructed. The chief justice was prematurely dismissed. A change to the mandatory retirement age forced more than 100 judges to leave office early. The scope of constitutional review was changed. It became harder for citizens to bring legal challenges. It became easier for the government to seek the court’s exercise of jurisdiction. Among the 319 statutes enacted in the first 18 months of Fidesz’s rule were completely new civil and penal codes. In effect, the party used a host of seemingly proper changes to law as a means of disabling almost every mechanism whereby its power could be checked. The net result is more akin to China’s yifa zhiguo than to the rule of law described by Dicey, Hayek, or Bingham. It would have been recognizable to Schmitt, as an exemplar of the sovereign dictator enacting the politics of enmity, and to Pashukanis, who would have insisted that law’s constraint on power had always been illusory—and that all that remains, in Budapest, as elsewhere, is the commodity form.

Yet the rule-of-law ideal has also been mobilized against democratic decay in Hungary: the European Parliament and Council issued a communication affirming it as “one of the founding values of the European Union.” The parliament and council defined the rule of law as a condition in which “all public powers always act within the constraints set out by law, in accordance with the values of democracy and fundamental rights, and under the control of independent and impartial courts.” To give force to these concerns in respect to Hungary, the European Union has deployed a “conditionality mechanism” for fiscal transfers. Hence a post-COVID recovery disbursement of 5.6 billion Euros was delayed. In September 2022 the European Commission suggested that it would withhold an estimated 7.5 billion euros from Hungary based on corruption and rule-of-law concerns. It remains to be seen whether these supranational efforts at rule-of-law promotion are more successful than the World Bank’s efforts of the late 1990s and early 2000s. Should these measures prove ineffective—say, because Hungary is able to muster enough political support within the EU to head them off—the result may be greater internal differentiation across European countries in terms of legality.

What remains of law

A dictator of Brazil in the 1930s, Getúlio Vargas, is reputed to have said, “For my friends everything, for my enemies the law.” So, indeed, it has often been. Tycoons, emergencies, and populists can sap the rule of law. Sometimes, legality itself can prove a remarkably effective instrument for unraveling its own best aspirations. This happens not only via spillovers, from London to Moscow say, but also when the forms of law are deployed for the purpose of creating a state in which one party or faction exercises close, even total, control. A disposition of reverence toward the law is usually a boon to legality. It becomes a liability when regimes exploit the all-too-human habituation toward obedience and respect for the law with a contempt for their subjects. Law then is cleaved and fractured into something that fosters fear and despotism, not any recognizable form of liberty, equality, or security.





Epilogue

What then will become of the rule of law? The gathering pace of crises—the collapse of middle classes in Europe and the Americas, emergencies in the shadow of climate change, and the accumulating strength of populists and other autocracies—bodes ill for the near term. There is, however, a deeper, more subtle reason for doubt.

Law is a technology. It allows the state to govern without an exhausting surfeit of arbitrary violence. The rule of law captures an aspiration toward the tolerable use of this tool. This book has aimed to flesh out the plausible range of such aspirations, and also show how those hopes can sour. But any technology can be superseded if a cheaper alternative emerges. Since the 1990s, there have been important advances in the material science and mathematics of computing. These have allowed larger pools of data to be collected and analyzed to new ends. Using a set of techniques called “machine learning,” it is possible to exploit data so as to predict information that is not in the original training data set. The result is a fine-grained technique for discerning hidden personal information, predicting behavior, and shaping preferences without the subject’s knowledge. This predictive insight can be marshaled to control and direct human behavior without the need for general, abstract laws.

Among states, the global leader in the use of these tools is China. Its party state has extended a thick network of public surveillance cameras equipped with facial recognition tools, a so-called social credit system for tracking “trustworthy” behavior, app-based movement tracking justified by the pandemic but extended beyond it, and a comprehensive screening and control of social media and Internet activity. These technological tools complement the use of arbitrary arrests and “re-education camps” all too familiar from earlier despotisms. Yet the innovations by the Chinese party-state have allowed it to map and control individual behavior without recourse to law. The formal, written legal system, as a result, is becoming less important for guiding individuals’ behavior. Of course, China still uses law in many ways. Law thus remains a tool for ensuring internal party discipline and extending control geographically. Yet the further new technological forms of prediction and control diffuse, the less important law will be. Even if law is never retired, it may fade in importance. The rule of law may become less important than the rule of machines.

What then? These new techniques of social control may have destabilizing effects on the basic building blocks of the rule of law elsewhere. Machine-learning tools could jettison pre-programmed decision rules, and instead infer decision rules from large pools of data. A written network of rules and judicial precedent would no longer be needed. Machine decisions would also no longer be scrutable to lawyers or lay persons. As a result, a new elite of programmers and data scientists would emerge to husband society in lieu of today’s elite of lawyers. If this new elite ever develop their own moral aspirations for governing with the same civilizing potential as the rule of law, the ensuing norms would likely have a different flavor and varying content from the tradition formally inaugurated by Dicey.

The rule-of-law tradition mapped in this book can be said to have emerged at a specific time and place, albeit by drawing on intellectual resources that long predated that moment. One day, technological change could make it feasible to declare that tradition at a definitive and distinct end. By offering a very short summary of the aspirations impounded into the phrase “rule of law,” this book has furnished some basis for readers to decide for themselves whether this imagined future would be a matter of celebration or despair.
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Environmental Law

A Very Short Introduction

Elizabeth Fisher

Environmental law is the law concerned with environmental problems. It is a vast area of law that operates from the local to the global, involving a range of different legal and regulatory techniques. In theory, environmental protection is a no brainer. Few people would actively argue for pollution or environmental destruction. Ensuring a clean environment is ethically desirable, and also sensible from a purely self-interested perspective. Yet, in practice, environmental law is a messy and complex business fraught with conflict. Whilst environmental law is often characterized in overly simplistic terms, with a law being seen as be a simple solution to environmental problems, the reality is that creating and maintaining a body of laws to address and avoid problems is not easy, and involves legislators, courts, regulators and communities.

This Very Short Introduction provides an overview of the main features of environmental law, and discusses how environmental law deals with multiple interests, socio-political conflicts, and the limits of knowledge about the environment. Showing how interdependent societies across the world have developed robust and legitimate bodies of law to address environmental problems, Elizabeth Fisher discusses some of the major issues involved in environmental law’s: nation statehood, power, the reframing role of law, the need to ensure real environmental improvements, and environmental justice. As Fisher explains, environmental law is, and will always be, inherently controversial.
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Human Rights

A Very Short Introduction

Andrew Clapham

An appeal to human rights in the face of injustice can be a heartfelt and morally justified demand for some, while for others it remains merely an empty slogan. Taking an international perspective and focusing on highly topical issues such as torture, arbitrary detention, privacy, health and discrimination, this Very Short Introduction will help readers to understand for themselves the controversies and complexities behind this vitally relevant issue. Looking at the philosophical justification for rights, the historical origins of human rights and how they are formed in law, Andrew Clapham explains what our human rights actually are, what they might be, and where the human rights movement is heading.
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Law

A Very Short Introduction

Raymond Wacks

Law underlies our society - it protects our rights, imposes duties on each of us, and establishes a framework for the conduct of almost every social, political, and economic activity. The punishment of crime, compensation of the injured, and the enforcement of contracts are merely some of the tasks of a modern legal system. It also strives to achieve justice, promote freedom, and protect our security. This Very Short Introduction provides a clear, jargon-free account of modern legal systems, explaining how the law works both in the Western tradition and around the world.
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Philosophy of Law

A Very Short Introduction

second edition

Raymond Wacks

The concept of law lies at the heart of our social and political life. Legal philosophy, or jurisprudence, explores the notion of law and its role in society, illuminating its meaning and its relation to the universal questions of justice, rights, and morality.

In this Very Short Introduction Raymond Wacks analyses the nature and purpose of the legal system, and the practice by courts, lawyers, and judges. Wacks reveals the intriguing and challenging nature of legal philosophy with clarity and enthusiasm, providing an enlightening guide to the central questions of legal theory.

In this revised edition Wacks makes a number of updates including new material on legal realism, changes to the approach to the analysis of law and legal theory, and updates to historical and anthropological jurisprudence.
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European Union Law

A Very Short Introduction

Anthony Arnull

The European Union is rarely out of the news and, as it deals with the consequences of the Brexit vote and struggles to emerge from the eurozone crisis, it faces difficult questions about its future. In this debate, the law has a central role to play, whether the issue be the governance of the eurozone, the internal market, ‘clawing back powers from Europe’ or reducing so-called ‘Brussels red tape’.

In this Very Short Introduction Anthony Arnull looks at the laws and legal system of the European Union, including EU courts, and discusses the range of issues that the European Union has been given the power to regulate, such as the free movement of goods and people. He considers why an organisation based on international treaties has proved capable of having far-reaching effects on both its Member States and on countries that lie beyond its borders. Answering some of the key questions surrounding EU law, Arnull considers the future for the European Union.
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